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SOWELL GRAY STEPP & LAFFITTE, 11c

ATTORNEYS AND COUNSELORS AT LAW

February 21, 2006

VIA HAND DELIVERY

Charles L.A. Terreni, Chief Clerk & Administrator
Public Service Commission of South Carolina

101 Executive Center Drive, Suite 100

Columbia, South Carolina 29210

Re:  PSC Docket No. 2004-316-C
CompSouth Responses To Recent BellSouth Filings Regarding Change of
Law Issues

Dear Mr. Terreni:

In recent weeks, BellSouth Telecommunications, Inc. (“BellSouth™) has made
various filings in the pending “Change of Law” docket regarding developments in
the Florida and Georgia proceedings. CompSouth believes that each state
commission should, as contemplated by the FCC in its TRO and TRRO orders,
resolve disputes based on the record before it. The decisions reached in other
states may be instructive, but they are only that; each commission must, as it
always does, review the evidence and arguments itself.

When the Commission reviews information from other state proceedings,
however, CompSouth believes it important for the Commission to have the full
picture of what has transpired in those cases. Therefore, CompSouth files the
following information from related proceedings in Georgia, North Carolina, and
Florida.

1. Georgia. In January, the Georgia Public Service Commission
(“GPSC”) voted to commence a proceeding to set rates for unbundled loops,
transport, and switching that must be made available by BellSouth pursuant to
Section 271 of the federal Telecommunications Act of 1996 (the “Act”).
CompSouth previously filed an informational copy of that GPSC Order.
BellSouth appealed the GPSC’s decision in federal court (BellSouth filed a copy of
its Complaint with the Commission). Both CompSouth and the GPSC filed their
Answers to BellSouth’s Complaint in the federal court case on February 17, 2006.
CompSouth’s Answer is attached at Exhibit A to this letter. Both the GPSC and
CompSouth pleadings evidence an intention to vigorously defend the actions of
the Georgia Commission on the Section 271/252 issue. There is no procedural
schedule set in the federal court proceeding as of the date of this letter.
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In addition, on February 7, 2006, the GPSC voted to approve a Staff
Recommendation on the remaining issues in the COL proceeding. The GPSC is
expected to issue its final order shortly. While there were several decisions that
were disappointing to CompSouth, the GPSC determination generally was well-
balanced. Among the highlights of the GPSC’s decision:

e The GPSC held that Section 271 checklist network elements are subject to
the FCC’s commingling rules; '

e The GPSC rejected BellSouth’s argument that when AT&T and SBC are
both “fiber-based collocators” in a wire center that they must be counted
twice, in spite of the recent merger that joined AT&T and SBC.

e The GPSC found that line sharing is a Section 271 checklist element, and
that BellSouth’s line sharing obligations were not affected by the FCC’s
Broadband Forbearance Order.

e The GPSC ordered that Section 271 checklist elements must be included
in BellSouth’s SQM/PMAP/SEEM performance plans.

CompSouth has attached the Staff Recommendation approved by the GPSC as
Exhibit B to this letter.

2. North Carolina. On February 9, 2006, the North Carolina Utilities
Commission (“NCUC”) issued an important decision affirming that BellSouth is
required to commingle Section 251 and Section 271 network elements. The
NCUC decision is attached as Exhibit C.

In an arbitration proceeding brought by CompSouth members NuVox
Communications, Inc. and Xspedius Management Co., LLC, the NCUC had
previously issued a determination that BellSouth is not required to commingle
wholesale services made available under the Section 271 checklist with Section
251 UNEs. The NCUC reconsidered that decision, and strongly endorsed the
position taken by CompSouth in this proceeding, holding that Section 271
checklist items constitute “wholesale services” that must be commingled with
Section 251 UNEs.

! North Carolina Public Utilities Commission Docket No. P-772, Sub. 8, et al., In the
Matter of Joint Petition of NewSouth Communications, et al., for Arbitration with
BellSouth Telecommunications, Inc., Order Ruling On Objections and Requiring the
Filing of The Composite Agreement, at 15-30 (Feb. 8, 2006) (“NCUC Order”).
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Notably, the NCUC's decision relied in part on a key FCC decision issued in
December 2005, after the hearings and briefs were completed in this proceeding.
The NCUC noted that the FCC, in a forbearance order regarding Qwest services
in Omaha, Nebraska, included several references to “section 271 wholesale
obligations” and referred to Section 271 requirements as “wholesale access
obligations.” The NCUC concluded:

The Commission believes that if the FCC had intended to limit
commingling to only switched and special access services offered
pursuant to tariff, the FCC would have specifically and definitively
stated that instead of continuously referencing services obtained at
wholesale by a (or any) method other than unbundling under
Section 251(c)(3) of the Act.”

CompSouth urges the Commission to review both the NCUC Order and the
FCC’s December 2005 Qwest Forbearance Order as it considers the commingling
issues before it in this docket.

3. Florida. BellSouth recently circulated a decision of the Florida
Public Service Commission (“FPSC”) issued in that commission’s Change of Law
proceeding. Since that time, the FPSC Staff has recommended that several of the
decisions in the FPSC’s order be vacated. Activities in the Change of Law docket
by a FPSC staff person, who was previously employed by BellSouth and
demonstrated obvious bias in BellSouth’s favor, resulted in an investigation of the
docket by the FPSC’s Inspector General. Last week, the FPSC Staff recommended
the commission vacate its decision on several key issues based on the controversy,
and the issues are currently subject to review by the FPSC Staff and
Commissioners. The FPSC Staff recommendation is attached as Exhibit D to this
letter. The FPSC staff person involved in the controversy is being terminated
from the FPSC. While the final outcome of the Florida proceeding remains
uncertain, CompSouth urges this Commission not to rely on the results of the
FPSC decision touted by BellSouth in its previous filing.

2 WC Docket No. 04-223, Petition of Qwest Corporation for Forbearance Pursuant to 47
U.S.C. § 160(c) in the Omaha Metropolitan Statistical Area, Memorandum Opinion and
Order 94 67-68, 103-05 (Dec. 2, 2005) (“Qwest Forbearance Order”).

3 NCUC Order at 30.

4 The FPSC Staff Recommendation is attached as Exhibit D.
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CompSouth appreciates the Commission’s ongoing attention to the important
issues that are the subject of this proceeding.

Respectfully Submitted,

50,

bert E. Tyson, Jr.

RETjr:alw
cc: All Counsel of Record (w/attachments)
Attachments:
Exhibit A: CompSouth Answer to BellSouth Federal Court Complaint
Exhibit B: GPSC Staff Recommendation approved by GPSC on
Change of Law Issues
Exhibit C: NCUC Order
Exhibit D: FPSC Staff Recommendation
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CERTIFICATE OF SERVICE

I, the undersigned employee of the law offices of Sowell Gray Stepp & Laffitte, L.L.C,,
attorneys for CompSouth do hereby certify that I have served a copy of the pleading(s) hereinbelow

specified via e-mail and/or regular mail to the following address(es):

o
S B o
Pleadings: CompSouth’s Response To Recent BellSoutthﬂmgs o
Regarding Change of Law Issues SO,
Counsel Served: Frank R. Ellerbe, Esquire o
Bonnie D. Shealy, Esquire il
Robinson McFadden & Moore -

1901 Main Street, Suite 1200
Post Office Box 944
Columbia, SC 29202
fellerbe@robinsonlaw.com
bshealy@robinsonlaw.com
Attorneys for South Carolina Cable Television
Association.

Bonnie D. Shealy, Esquire
Robinson McFadden & Moore
1901 Main Street, Suite 1200
Post Office Box 944
Columbia, SC 29202
bshealy@robinsonlaw.com
Attorney for US LEC

Bonnie D. Shealy, Esquire
Robinson McFadden & Moore
1901 Main Street, Suite 1200
Post Office Box 944
Columbia, SC 29202
bshealy@robinsonlaw.com
Attorney for SECCA

Darra W. Cothran, Esquire

Woodward, Cothran & Herndon

Post Office Box 12399

Columbia, South Carolina 29211
dwcothran@wchlaw.com

Counsel for Intervenors MCI WorldCom
Communications, Inc., Intermedia Communications,
Inc. and MCIMetro Access Transmission Service, LLC




Florence Belser, Esquire
General Counsel

Post Office Box 11263
Columbia, SC 29211

Office of Regulatory Staff
florence.belser@psc.state.sc.us

John J. Pringle, Jr., Esquire

Ellis, Lawhorne & Sims, P.A.

1501 Main Street, Fifth Floor

Post Office Box 2285

Columbia, South Carolina 29202
ipringle@ellislawhorne.com

Counsel for Intervenors AT&T Communications of the
Southern States, L.L.C. (“AT&T),Access Networks, Inc.,
and NewSouth Communications, Corp. (“NewSouth”)

Patrick W. Turner, Esquire

BellSouth Telcommunications, Inc.

Post Office Box 752

Columbia, South Carolina 29202
patrick.turner@bellsouth.com

Counsel for BellSouth Telecommunications, Inc.
(“BellSouth”)

F. David Butler, Esquire

South Carolina Public Service Commission
Post Office Drawer 11649

Columbia, South Carolina 29211
david.butler@psc.state.sc.us

Scott Elliott, Esquire

Elliott & Elliott, P.A.

721 Olive Street

Columbia, South Carolina 29205

selliott@mindspring.com

Counsel for Intervenors United Telephone Company of the
Carolinas and Sprint Communications Company, L.P.




February 21, 2006

William R. Atkinson, Esquire
Sprint

3065 Cumberland Circle
Mailstop GAATLD602
Atlanta, GA 30339
bill.atkinson@mail.sprint.com
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EXHIBIT A

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

BELLSOUTH TELECOMMUNICATIONS, INC,,

)
)
Plaintiff )
) Civil Action File
V. ) No. 1:06-cv-0162-CC
| )
The GEORGIA PUBLIC SERVICE COMMISSION; )
STAN WISE, in his official capacity as Chairman )
of The Georgia PSC; DAVID L. BURGESS, in his )
official capacity as Vice Chairman of the Georgia )
PSC; H. DOUG EVERETT, in his official )
capacity as Commissioner of the Georgia PSC; )
ROBERT B.BAKER, JR., in his official capacity )
as Commissioner of the Georgia PSC; and )
Angela E. Speir, in her official capacity as )
Commissioner of the Georgia PSC, )
)
)

Defendants

PROPOSED ANSWER AND DEFENSES OF COMPETITIVE CARRIERS
OF THE SOUTH, ACCESS POINT, INC., CINERGY COMMUNICATIONS
COMPANY, DIALOG TELECOMMUNICATIONS, DIECA
COMMUNICATIONS, INC. D/B/A COVAD COMMUNICATIONS
COMPANY, IDS TELECOM, LLC, INLINE, ITC"DELTACOM, LECSTAR
TELECOM, INC., MOMENTUM TELECOM, INC,, NAVIGATOR
TELECOMMUNICATIONS, LLC, NETWORK TELEPHONE CORP. (A
TALK AMERICA COMPANY), NUVOX COMMUNICATIONS, INC,,
SUPRA TELECOM, TALK AMERICA, TRNISIC COMMUNICATIONS,
INC.. and XSPEDIUS COMMUNICATIONS, LLC

COME NOW Competitive Carriers of the South, Inc. (“CompSouth” !

! CompSouth is a trade organization whose member companies include each of the Joint CLEC
Defendants.



Access Point Inc., Cinergy Communications Company, Dialog
Telecommunications, DIECA Communications, Inc., d/b/a Covad
Communications Company, IDS Telcom, LLC, InLine, ITC"DeltaCom,
LecStar Telecom, Inc., Momentum Telecom, Inc., Navigator
Telecommunications, LLC, Network Telephone Corp. (a Talk America
Company), NuVox Communications, Inc, Supra Telecom, Talk America,
Trinsic Communications, Inc., and Xspedius Communications, LLC.
(collectively, “Joint CLEC Defendants™) and file their Pfoposed Answer and
Defenses to the Complaint for Declaratory and Injunctive Relief filed by
Plaintiff BellSouth Telecommunications, Inc. (“Plaintiffs”), show the Court as
follows:

FIRST DEFENSE

Plaintiff's Petition should be dismissed for failure to state a claim
under the provisions of the federal Telecommunications Act of 1996, 47
U.S.C. § 251 et seq. ("the federal Telecommunications Act" or “the
Act”). While Plaintiff BellSouth invokes the jurisdiction granted under
Section 252(e)(6) of the Act, BellSouth fails to meet the jurisdictional
prerequisite of that provision, namely, that it seeks relief from a final
state commission determination in a proceeding initiated at the state

" commission pursuant to Section 252 of the Act. See 47 U.S.C. §



252(e)(6). Rather, BellSouth filed its Complaint prior to the GPSC’s
issuance of any final order affecting BellSouth’s legal rights or
obligations. Plaintiff BellSouth acknowledges in the Complaint that it is
such future orders that could potentially prejudice BellSouth, not the
order that is the subject of its Complaint. See Complaint §41. The Order
that is the subject of BellSouth’s Complaint merely establishes a
procedural and hearing schedule for the GPSC’s consideration of rates
for certain unbundled elements; the GPSC’s Order does not purport to set
those rates, nor does it provide a final “determination,” as that term ié
used in Section 252 of the Act, of the issues in the GPSC’s underlying
proceeding. BellSouth’s Complaint is based purely on speculation about
future GPSC Orders, not on any harm that could potentially befall
BellSouth based on the GPSC Order now before the Court.
SECOND DEFENSE

Plaintiff's Complaint should be dismissed as it is not ripe. No case or
controversy exists; rather, Plaintiff complains about what it perceives the
intentions of the Georgia Public Service Commission (“GPSC”) to be with
respect to future orders. BellSouth’s contentions are purely speculative and
do not form the basis for any relief that could be granted by this Court. No

action taken by the GPSC under the Order that is the subject of this



Complaint has caused Plaintiff any substantive harm. BellSouth’s
Complaint is plainly “pre-emptive” and should be dismissed as failing to
present a controversy that is ripe for resolution by the Court at this time.
THIRD DEFENSE

Plaintiff's claims are barred by a failure to exhaust administrative
remedies. Plaintiff BellSouth prays that this Court reverse a determination
made by the GPSC. The GPSC has not yet issued a final determination in
the proceeding that includes the Order that is the subject of BellSouth’s
Complaint. BellSouth has failed to pursue the remedies available to it at the
GPSC before bringing this matter before this Court for judicial review.

FOURTH DEFENSE

Plaintiff has not met the requirements for the relief requested,
including but not limited to, injunctive or declaratory relief. Plaintiff’s
Complaint itself acknowledges that the relief it seeks is pre-emptive. In
Paragraph 41, Plaintiff admits that the GPSC has not yet set rates or taken
other actions that prejudice it. Rather, Plaintiff announces that if the GPSC
should “issue further orders setting specific rates, BellSouth intends to
avail itself of all legal remedies.” Complaint 4 41. Plaintiff does not even
attempt to establish it has suffered irreparable harm, for it cannot: the

GPSC has taken no action that has definitively affected Plaintiff’s legal



rights or obligations.

FIFTH DEFENSE

To the extent that BellSouth's Complaint involves state law claims,
Plaintiff's claims for declaratory and injunctive relief are barred by Plaintiff's
failure to exhaust administrative remedies, including judicial review.

SIXTH DEFENSE

The actions of the GPSC of which Plaintiff complains are in
accordance with the mandates of the federal Telecommunications Act, as
well as state law, and were not arbitrary, capricious or unlawful.

SEVENTH DEFENSE

Plaintiff has failed to join indispensable parties.

EIGHTH DEFENSE

Subject to and without waiving the above defenses, the Joint CLEC
Defendants respond to the individually numbered paragraphs of Plaintiff's
Complaint as follows:

1.

The Joint CLEC Defendants admit that Plaintiff seeks declaratory
and injunctive relief with resbect to a decision of the GPSC. The Joint
CLEC Defendants deny the remaining allegations set forth in Paragraph 1

of the Complaint.



2.

The Joint CLEC Defendants admit that the FCC issued an Order in
2005 that, in particular circumstances defined by the FCC’s Order,
restricted access to unbundled network elements (“UNEs”) available under
Section 251 of the Telecommunications Act of 1996 (the “Act”). The
© 2005 Order is known as the “Triennial Review Remand Order” (“TRRO”).
CompSouth denies the remaining allegations set forth in Paragraph 2 of
the Complaint.

3.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 3 of the Complaint. The FCC’s decisions in the TRRO
concerning availability of UNEs were limited to incumbent local exchange
companies’ (“incumbent LECs” or “ILECs”) obligations to provide such
UNEs under Section 251 of the Act. In an earlier order, the Triennial
Review Order (“TRO”), the FCC affirmed that ILECs that also meet the
statutory definition of “Bell Operating Companies,” including Plaintiff
BellSouth, must still make available to competitors access to unbundled
local switching, loops, and transport, albeit under different pricing
standards than those applicable to UNEs offered under Section 251. The

FCC made clear, and BellSouth neVer denied in the proceeding before the



GPSC, that even when unbundling obligations under Section 251 are
lifted, BellSouth still has an obligation to provide unbundled local
switching, loops, and transport pursuant to Section 271.

4,

The Joint CLEC Defendants deny the allegations set forth in the
first sentence of Paragraph 4. The Joint CLEC Defendants admit that the
subject GPSC Order — an order unrelated to the GPSC Order now before
the Court — was enjoined and that the GPSC has vacatedv certain portions
of that prior order.

5.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 5 of the Complaint. The Joint CLEC Defendants note that it 1s
not the GPSC, but Section 271 of the Act as interpreted by the FCC, that
imposes unbundling obligations on BellSouth independent of those
required by Section 251 of the Act. The FCC held in the 7. RO that rates
for network elements unbundled under Section 271 must be set at “just and
reasonable” rates. The FCC’s determination that Section 271 unbundled
elements must be offered at “just and reasonable” rates even in the absence
of Section 251 unbundling obligations was upheld by the United States |

Court of Appeals for the District of Columbia Circuit in U.S. T elecom



Ass’nv. FCC, 359 F.3d 554 (D.C. Cir. 2004).
6.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 6 of the Complaint. Section 271 of the Act demands that if
BellSouth is permitted to provide interLATA long distance services,
BellSouth must maintain compliance with the requirements of Section
271. One of those requirements is that BellSouth provide the items that
must be unbundled pursuant to Section 271 under the terms of
“interconnection agreements,” the terms and conditions of which must be
approved by state regulatory commissions such as the GPSC. See 47
US.C. § 27 1(c)(15(A). The GPSC’s decision to establish the rates
applicable to unbundling under Section 271 implements the Act’s
requirements applicable to Bell Operating Companies such as BellSouth.

7.

The Joint CLEC Defendants admit the allegations set forth in

Paragraph 7 of the Complaint.
8.
The Joint CLEC Defendants admit the allegations set forth in

Paragraph 8 of the Complaint.



9.
The Joint CLEC Defendants admit the allegations set forth in
Paragraph 9 of the Complaint.
10.
The Joint CLEC Defendants admit the allegations set forth in
Paragraph 10 of the Complaint.
11.
The Joint CLEC Defendants admit the allegations set forth in
Paragraph 11 of the Complaint.
12.
The Joint CLEC Defendants deny the allegations set forth in
Paragraph 12 of the Complaint.
13.
The Joint CLEC Defendants admit the allegations set forth in
Paragraph 13 of the Complaint.
14.
The Joint CLEC Defendants deny the allegations set forth in
Paragraph 14 of the Complaint. The terms of the Act speak for
themselves, but the broad purpose of the Act is to facilitate competitive

entry into telecommunications markets, including entry that relies on the

10



use of unbundled network eleménts. See Verizon Communications, Inc. v.
FCC, 535 U.S. 467, 475 (2002) (“Under the Act, the new entrants are
entitled, among other things, to lease elements of the local telephone
networks from the incumbent monopolists.”)

15.

The Joint CLEC Defendants deny the allegation that unbundling‘
obligations are statutorily tied to “a transition to facilities-based
competition,” but otherwise admit the allegations set forth in Paragraph 15
of the Complaint.

16.

The Joint CLEC Defendants admit the allegations set forth in
Paragraph 16 of the Complaint.

17.

The Joint CLEC Defendants deny the allegation that all the
referenced FCC orders established what BellSouth characterizes as
“planket” unbundling. The Joint CLEC Defendants admit that the
referenced FCC orders required unbundling of loop, transport, and
switching network elements, but otherwise deny the characterizations of

such Orders set forth in Paragraph 17 of the Complaint.
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18.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 18 of the Complaint.

19.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 19 of the Complaint regarding the characterizations of the
referenced FCC Orders and court decisions. The referenced court
decisions speak for themselves.

20.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 20 of the Complaint. The referenced court decision speaks for
itself.

21.

The Joint CLEC Defendants admit that the FCC issued the
referenced Order (the Order discussed above known as the TRRO) on
February 4, 2005. The Joint CLEC Defendants deny the remaining
allegations set forth in Paragraph 21 of the Complaint.

22.
The Joint CLEC Defendants deny the allegations set forth in

Paragraph 22 of the Complaint and state that the referenced Order speaks

12



for itself. The Joint CLEC Defendants deny that the TRRO in any way
restricted the availability of unbundled switching that must be provided
pursuant to Section 271 rather than Section 251 of the Act.

23.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 23 of the Complaint and state that the referenced Order speaks
for itself.

24,

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 24 of the Complaint and state that the referenced Order speaks
for itself.

25.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 25 of the Complaint and state that the referenced Order speaks
for itself. |

26.

The Joint CLEC Defendants admit the allegations set forth in
Paragraph 26 of the Complaint, but deny that the characterization of
Section 271 as being limited to facilitating BOC entry into long distance.

See TRO 7 655 (“In fact, section 271 places specific requirements on

13



BOCs that were not listed in section 251. These additional requirements
reflect Congress’ concern, repeatedly recognized by the Commission and
the courts, with balancing the BOCs’ entry into the long distance market
with increased presence of competitors in the local market.”)

27.

The Joint CLEC Defendants admit the allegations set forth in
Paragraph 27 of the Complaint, but clarify that Section 271 requires that
the local switching, loop, and transport network elements identified in the
competitive checklist must be provided “unbundled” from other elements
under the terms of Section 271(c)(2)(B)(iv)-(vi).

28.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 28 of the Complaint to the extent they attempt to characterize
the views of any of the Joint CLEC Defendants. The J oint CLEC
Defendants admit that local switching as defined in the Section 271
checklist is, from a technical and provisioning perspective, “the same as
the switching element” previously offered under Section 251. The Joint
CLEC Defendants deny that the Section 271 offering must be the same as
the Section 251 element with regards to the price of the unbundled

switching offered by BellSouth.
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29.

The Joint CLEC Defendants admit the allegations set forth in
Paragraph 29 of the Complaint, and state that the referenced FCC Order
speaks for itself.

30.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 30 of the Complaint which mischaracterize and take out of
context many parts of the referenced FCC Orders. The Joint CLEC
Defendants state that the referenced FCC Orders speak for themselves.

31.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 31 of the Complaint, which are directly contrary to judicial
interpretation of Section 271 of the Act. See Verizon New England, Inc.
d/b/a/ Verizon Maine v. Maine Public Utilities Commission, Civil No. 05-
53-B-C, Order Denying Plaintiff’s Motion for Preliminary Injunction (D.
Maine, Nov. 30, 2005) (“[T]he Court concludes that § 271 is not
considered by the FCC and was not intended by the Congress to exclude
the [state public service commission] in the circumstances of this case
from all activity in setting rates under § 271.”). The Joint CLEC

Defendants state that the referenced FCC Orders speak for themselves.
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32.

The Joint CLEC Defendants deny BellSouth’s characterization of
the justification for its notification to CLECs in February 2005, but admit
that such a notification process occurred.

33.

The Joint CLEC Defendants admit the existence of the petitions
filed by MCI and other carriers, and state that the contents Qf such
petitions and pleadings, as well as the FCC Order referenced in this
Paragraph, speak for themselves.

34.

The Joint CLEC Defendants state that the referenced GPSC Order
speaks for itself, and neither admit nor deny the allegations set forth in
Paragraph 34 of the Complaint.

35.

The Joint CLEC Defendants state that the referenced BellSouth
pleading speaks for itself, and neither admit nor deny the allegations set
forth in Paragraph 34 of the Complaint.

36.
The Joint CLEC Defendants state that the referenced Orders of this

Court and the United States Court of Appeals for the Eleventh Circuit

16



speak for themselves, and neither admit nor deny the allegations set forth
in Paragraph 34 of the Complaint.
37.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 37 of the Complaint. The GPSC’s 'January 17, 2006 Order (the
“Section 271 Order”) is baldly mischaracterized in Paragraph 37 as being
related to the order that was the subject of this Court’s prior decision. The
Court’s prior Order interpreted prévisions of the FCC’s TRRO that were
raised in the complaint filed by MCI referenced by BellSouth in Paragraph
34 of the Complaint. The Section 271 Order was issued as part of a
lengthy proceeding addressing issues raised by both the FCC’s TRRO and
TRO decisions, including the provisions of the TRO requiring BellSouth to
make Section 271 unbundled elements available at “just and reasonable”
rates. The issues before the Commission when it issued the Section 271
Order were the subject of an extensive evidentiary record and briefing.
Other Orders approved by the GPSC in the proceeding that resulted in the
Section 271 Order explicitly recognized and implemented the Ord/ers of
this Court and the Eleventh Circuit on the issues addressed in the case

arising from the MCI complaint.
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38.

The Joint CLEC Defendants state that the GPSC’s Section 27 1
Order speaks for itself, and neither admit nor deny the allegations set forth
in Paragraph 38 of the Complaint. The Joint CLEC Defendants deny that
BellSouth’s characterization of the GPSC’s Section 271 Order in
Paragraph 38 is accurate. The GPSC’s Section 271 Order is authorized by
Sections 271 and Section 252 of the Act.

39.

The Joint CLEC Defendants state that the GPSC’s Section 271
Order speaks for itself. The J oint CLEC Defendants admit that the
GPSC’s Section 271 Order establishes a hearing schedule for a proceeding
to establish “just and reasonable” rates for network elements that
BellSouth must provide in Section 252 interconnection agreements that
require approval by the GPSC.

40.

The Joint CLEC Defendants deny the allegations set forth in
Paragraph 40 of the Complaint, and note that BellSouth’s allegations are
directly contrary to judicial interpretation of Section 271 of the Act. See
Verizon New England, Inc. d/b/a/ Verizon Maine v. Maine Public Utilities

Commission, Civil No. 05-53-B-C, Order Denying Plaintiff’s Motion for

18



Preliminary Injunction (D. Maine, Nov. 30, 2005) (“[TThe Court concludes
that § 271 is not considered by the FCC and was not intended by the
Congress to exclude the [state public service commission] in the
circumstances of this case from all activity in setting rates under § 271.”).
The Joint CLEC Defendants state that the Act and the referenced FCC
Order speak for themselves.

41.

The Joint CLEC Defendants are without information or knowledge
sufficient to form a belief as to the truth or falsity of the allegations set
forth in Paragraph 41 of the Complaint and therefore can neither admit nor
deny the same.

42.

The Joint CLEC Defendants re-allege and incorporate their response

to Paragraphs 1-41 above as if fully set forth herein.
43,

The Joint CLEC Defendants deny the allegations set forth in

Paragraph 43 of the Complaint.
44.
The Joint CLEC Defendants deny the allegations set forth in

Paragraph 44 of the Complaint.
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45.
The Joint CLEC Defendants deny the allegations set forth in
Paragraph 45 of the Complaint.
46.
The Joint CLEC Defendants deny the allegations set forth in

Paragraph 46 of the Complaint.

The Joint CLEC Defendants specifically deny all allegations‘of
Plaintiffs Complaint not specifically admitted.

In response to Plaintiff's Prayer for Relief and 'WHEREFORE"
Clause, the Joint CLEC Defendants specifically deny that Plaintiff is

entitled to the relief sought.

WHEREFORE, having fully responded to Plaintiff's Petition, the Joint
CLEC Defendants respectfully request that:
1. Plaintiff's claims for relief be denied;
2. Judgment be entered in favor of all Defendants;
3. all costs be taxed against Plaintiff; and -
4. this Court enter and award such other and further relief to the Joint

CLEC Defendants as it deems just and reasonable, including attorney's fees.
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" Local Rule 7.1D Certification

By signature below, counsel certifies that the foregoing was

prepared in Times New Roman, 14-point font in compliance with Local

Rule 5.1B.

/s/ Anne W. Lewis
Anne W. Lewis
Georgia Bar No. 737490

awl@sbllaw.net
STRICKLAND BROCKINGTON
LEWISLLP

Midtown Proscenium, Suite 2000
1170 Peachtree Street, NE
Atlanta, Georgia 30309
678-347-2200 (telephone)
678-347-2210 (facsimile)

OF COUNSEL:

Bill Magness

CASEY, GENTZ & MAGNESS,
L.L.P.

bmagness@phonelaw.com

Attorney for Joint CLEC Defendants
98 San Jacinto Blvd., Suite 1400
Austin, Texas 78701

512/480-9900 (telephone)
512/480-9200 (facsimile)

Attorneys for Joint CLEC Defendants
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EXHIBIT B

Commissioner Motion for the resolution of the remaining issues in Docket No. 19341-U.
SUMMARY

Issue 2: TRRO Transition Plan — What is the appropriate language to implement the
FCC’s transition plan for (1) switching, (2) high capacity loops and (3) dedicated transport
as detailed in the FCC’s TRRO, issued February 4, 2005?

(D BellSouth has argued that state commissions do not have the authority to require it to
offer de-listed UNEs at rates terms and conditions found just and reasonable under Section 271.
The Commission has already concluded that it does have such authority.

2) CLECs have until March 11, 2006 to order conversions from BellSouth. To the extent
that it takes BellSouth beyond March 11 to process these orders, BellSouth is entitled to a true-
up of the difference between the TELRIC rate and the rate BellSouth may charge after that date
for the time period after March 11, 2006 that it charged TELRIC rates for these services.

(3)  Parties are required to negotiate appropriate transition mechanisms through the Section
252 process for high-capacity loops for which the FCC found impairment in the TRRO, but
which may meet the thresholds for non-impairment in the future.

Issue 3: Modification and Implementation of Interconnection Agreement Language — (2)
How should existing ICAs be modified to address BellSouth’s obligation to provide
network elements that the FCC has found are no longer Section 251(c)(3) obligations? (b)
What is the appropriate way to implement in new agreements pending in arbitration any
modifications to BellSouth’s obligations to provide network elements that the FCC has
found are no longer Section 251(c)(3) obligations?

¢)) Parties are obligated to negotiate the necessary changes in good faith so as not to unduly
delay the implementation of the changes in law.

) The Commission adopts CompSouth’s position to limit its consideration in this
proceeding to those issues that resulted from the TRO and TRRO.

(3)  The Commission adopts BellSouth’s position and finds that parties are bound by the
decision in this generic proceeding, unless they have entered into an agreement with BellSouth
that indicates otherwise.

(49) The Commission adopts BellSouth’s position and concludes that the Abeyance
Agreement does not excuse Cbeyond from implementing the TRRO until the parties have a new
interconnection agreement.



Issue 4: High Capacity Loops and Dedicated Transport — What is the appropriate
language to implement BellSouth’s obligation to provide Section 251 unbundled access to
high capacity loops and dedicated transport and how should the following terms be
defined: (i) business line; (ii) fiber-based collocation; (iii) building; (iv) route; (v) Is a
CLEC entitled to obtain DS3 transport from a Tier 3 wire center to each of two or more
Tier 1 or Tier 2 wire centers? (vi) Is a CLEC entitled to obtain dark fiber transport from a
Tier 3 wire center to each of two or more Tier 1 or Tier 2 wire centers?

1 Business Line Count: For the counting of business lines, the Commission agrees with
BellSouth that the FCC rule appears to contemplate the inclusion of all UNE loops, and not just
those that are business UNE loops. The Commission counts DS1 lines as 24 business lines,
provided that those DS1 lines in which all 24 channels are empty shall not be counted at all
towards the business line count.

(2)  Fiber-Based Collocators: The Commission does not accept CompSouth’s proposed
language to include planned mergers in the definition of fiber-based collocators. The date
certain for counting fiber-based collocators will be the effective date of this Commission’s order
addressing this issue, and not, as BellSouth proposes, the date the FCC rule became effective.

(3)  Building: The Commission adopts CompSouth’s “reasonable telecom person”
standard for the term “building.”

4 Routes: The Commission adopts BellSouth’s definition of route.

Issue 5: TRRO/FINAL RULES:

a) Does the Commission have the authority to determine whether or not BellSouth’s
application of the FCC’s Section 251 non-impairment criteria for high-capacity loops and
transport is appropriate? '

b) What procedures should be used to identify those wire centers that satisfy the FCC’s
Section 251 non-impairment criteria for high-capacity loops and transport?

¢) What language should be included in agreements to reflect the procedures identified in

()?

The Commission will allow BellSouth to designate future wire centers on an annual
basis. The Commission will monitor how this process works and make necessary and
appropriate changes moving forward.

Issue 6: HDSL Capable Copper Loops: -- Are HDSL-capable copper loops the equivaleht
of DS1 loops for the purpose of evaluating impairment?

The Commission adopté BellSouth’s position and determines that HDSL-capable copper
loops are the equivalent of DS1 loops for the purpose of evaluating impairment.



Issue 9 — What conditions, if any, should be imposed on moving, adding, or changing
orders to a CLEC’s respective embedded bases of switching, high-capacity loops and
dedicated transport, and what is the appropriate language to implement such conditions, if
any?

Based on the District Court Order granting BellSouth’s preliminary injunction, the
Commission adopts BellSouth’s position and concludes that a CLEC may not use facilities that
have already been provided to serve existing customers who move to a new location and that the
transition period does not apply to moving, adding or changing orders.

Issue 10 — Transition of Delisted Network Elements To Which No Specified Transition
Period Applies — What rates, terms, and conditions should govern the transition of existing
network elements that BellSouth is no longer obligated to provide as Section 251 UNE:s to
non-Section 251 network elements and other services and (a) what is the proper treatment
for such network elements at the end of the transition period; and (b) what is the
appropriate transition period, and what are the appropriate rates, terms and conditions
during such transition period, for unbundled high capacity loops, high capacity transport,
and dark fiber transport in and between wire centers that de not meet the FCC’s non-
impairment standards at this time, but that meet such standards in the future?

(1)  To the extent that resolution of this issue involves other issues in this proceeding, the
Commission acts consistently with its positions on those other issues.

(2)  The Commission adopts a transition period of 30 days for CLECs to submit orders to
convert UNE-P prior to BellSouth being permitted to disconnect or convert circuits and 60 days
for everything else.

(3)  The Commission adopts a Subsequent Transition Plan, which applies to wire centers that
were impaired as of March 11, 2005, but which subsequently met the non-impairment standards,
of 120 days, which is a compromise between the parties on this issue.

(4)  Finally, the Commission adopts CompSouth’s position and obligates BellSouth to
provide actual written notice to the point of contact in the parties’ interconnection agreements. If
a party does not have a point of contact identified in the agreement, then posting constructive
notice on the website should be deemed acceptable.

Issue 11 - UNEs That Are Not Converted — What rates, terms and condition if any, should
apply to UNEs that are not converted on or before March 11, 2006, and what impact, if
any, should the conduct of the parties have upon the determination of the applicable rates,
_terms, and conditions that apply in such circumstances?



) In the context of Issue 2, the Commission found that CLECs have until March 10, 2006
to submit orders for the transition, subject to a true-up mechanism for conversions that are not
completed until after March 11, 2006. For conversions that are completed prior to March 10,
2006, the Commission orders BellSouth to true-up the difference.

(2)  The Commission has decided to set rates based on the just and reasonable standard in
Section 271. Those will be the rates to which CLECs transition. For local switching, the
Commission states that BellSouth shall be able to charge CLECs the resale tariffed rate
beginning March 11, 2006.

(3)  The Commission concludes that BellSouth should not take any action with regard to wire
centers in dispute until such dispute is resolved by the Commission.

Issue 13 — Performance Plan: — Should network elements de-listed under section 251(c)(3)
be removed from the SQM/PMAP/SEEM?

No. The Commission adopts CompSouth’s position and finds that performance plans
were intended to enforce BellSouth’s Section 271 obligations beyond those tied to Section 251 as
opposed to covering only the overlap between Section 271 and Section 251.

Issue 14 — Commingling What is the scope of commingling allowed under the FCC’s rules
and orders and what language should be included in Interconnection Agreements to
implement commingling (including rates)?

The Commission finds, consistent with CompSouth’s position, that to the extent a Section
271 facility or service is obtained at wholesale, BellSouth should be obligated to commingle
such facility or service with Section 251 UNEs or UNE combinations. The FCC has not been
clear on this issue. To reach the position advocated by BellSouth appears to require changing the
meaning of the plain language of an FCC order; whereas the position advocated by the CLECs
does not involve the same obstacle. That is, the FCC has stated that the commingling obligation

applies to facilities or services obtained at wholesale. It has not stated that Section 271 facilities
or services obtained at wholesale are excluded from this obligation.

This action should not be construed as the recreation of UNE-P. The pricing standard
would be different from UNE-P, and adoption of the motion speaks only to the scope of
BellSouth’s commingling obligation. This action does not mean that this Commission has
concluded that it would be prudent or appropriate to set just and reasonable rates under Section
271 for the elements that composed UNE-P.



Issue 15 — TRO Conversions: Is BellSouth required to provide conversion of special access
circuits to UNE pricing, and, if so, at what rates, terins and conditions and during what
timeframe should such new requests for such conversions be effectuated?

The Commission will remand this issue to a Hearing Officer, or to itself, for evidence on
the issue of the appropriate conversion rate. In the interim, the Commission adopts a rate of
TELRIC plus fifteen percent based on the Commission’s determination of TELRIC.

Issue 16 — Pending Conversion Requests: -- What are the appropriate rates, terms,
conditions and effective dates, if any, for conversion requests that were pending on the
effective date of the TRO?

The Commission finds consistent with CompSouth’s position that CLECs that submitted
legitimate requests to convert wholesale services to UNEs or UNE combinations prior to the.
effective date of the TRO are entitled to UNE pricing as of the date the 7RO became effective.

Issue 17- Line Sharing: Is BellSouth obligated pursuant to the Telecommunications Act of
1996 and FCC Orders to provide line sharing to new CLEC customers after October 1,
2004?

1 The issue of whether BellSouth is obligated under Section 271 to provide line sharing
breaks down to (1) whether line sharing falls under checklist item 4 and (2) whether, if so, the
FCC’s Forbearance Order relieved BellSouth of this obligation. As to the first issue, the
Commission adopts CompSouth’s position and concludes that line sharing is a checklist item 4
item. As to the second, individual FCC commissioners issued conflicting statements as to
whether its Forbearance Order addressed line sharing. There is more support for the position that
it did not address line sharing, but obviously the conflicting statements create ambiguity. Given
the Commission’s assertion of Section 271 authority, the Commission maintains the status quo
by requiring BellSouth to provide line sharing, until the FCC clarifies that it does not have this
responsibility.

(2) The Commission’s assertion of Section 271 jurisdiction impacts this issue because it means
that a Commission finding that line sharing is a checklist item 4 obligation would require
BellSouth to provide line sharing as opposed to the determination being purely consultative.

Issue 18: TRO — Line Sharing — Transition: If the answer to the foregoing issue is
negative, what is the appropriate language for transitioning off a CLEC’s existing line
sharing arrangements?

Given the Commission’s position on Issue 17, this issue is not applicable.



Issue 19 — Line Splitting: -- What is the appropriate ICA language to implement
BellSouth’s obligations with regard to line splitting?

48] For the reasons set forth in the Commission’s decision on Issue 14, the Commission finds
that line splitting can involve the commingling of Section 251 and Section 271 elements.

) Consistent with CompSouth’s proposal, the Commission concludes that CLECs should
indemnify and defend BellSouth against claims made against BellSouth, but that the
indemnification language should relate to specific claims.

3) The Commission will remand this issue for evidence as to the extent of BellSouth’s line
splitting obligations.

Issue 22 — Call Related Databases: What is the appropriate ICA language, if any, to
address access to call related databases?

The Commission asserted Section 271 jurisdiction to set just and reasonable rates.
Therefore, the Commission orders that BellSouth is obligated to offer call related databases at
just and reasonable rates.

Issue 23 — Greenfield Areas: a) What is the appropriate definition of minimum point of
entry (“MPOE”)? b) What is the appropriate language to implement BellSouth’s
obligation, if any, to offer unbundled access to newly-deployed or ‘greenfield’ fiber loops,
including fiber loops deployed to the minimum point of entry (“MPOE”) of a multiple
dwelling unit that is predominantly residential, and what, if any, impact does the
ownership of the inside wiring from the MPOE to each end user have on this obligation?

a) Pursuant to the FCC’s definition, the MPOE is “either the closest practicable point to where
the wiring crosses a property line or the closest practicable point to where the wiring enters a
multiunit building or buildings.” 47 C.F.R. 68.1 05(b).

b) Based on the Broadband Forbearance Order, and consistent with BellSouth’s position, the
Commission concludes that BellSouth is under no obligation to provide access to greenfield
Fiber to the Home (“FTTH”) or Fiber to the Curb (“FTTC”) loops.

Issue 24: TRO — Hybrid Loops — What is the appropriate ICA language to implement
BellSouth’s obligation to provide unbundled access to hybrid loops?

The Commission adopts BellSouth’s proposed language because it tracks the following
FCC rule:



When a requesting telecommunications carrier seeks access to a hybrid loop for the
provision of broadband services, an incumbent LEC shall provide the requesting
telecommunications carrier with nondiscriminatory access to the time division
multiplexing features, functions, and capabilities of that hybrid loop, including DS1 or
DS3 capacity (where impairment has been found to exist) on an unbundled basis to
establish a complete transmission path between the incumbent LEC’s central office and
an end user’s customer premises. This access shall include access to all features,
functions, and capabilities of the hybrid loop. 47 CF.R. 51.319(a)(2)(ii) (emphasis
added)

Issue 26: — What is the appropriate ICA language to implement BellSouth’s obligation to
provide routine network modifications?

(1) The Commission finds that BellSouth is obligated to condition lines to enable a
requesting CLEC to provide advanced services to the CLEC’s customers to the same extent that
BellSouth would condition lines to provide advanced services to its own customers.

(2)  The Commission should order BellSouth to permit inclusion of the CompSouth proposed
language on RNMs that mirrors the FCC rule.

Issue 27 — What is the appropriate process for establishing a rate, if any, to allow for the
cost of a routine network meodification that is not already recovered in Commission-
approved recurring or non-recurring rates? What is the appropriate language, if any, to
incorporate into the ICAs?

(1)  Because the Commission has found that BellSouth has the obligation to condition lines to

enable a requesting CLEC to provide advanced services to the CLEC’s customers to the same
extent that BellSouth would condition lines to provide advanced services to its own customers,
the rate for such line conditioning should be TELRIC. To the extent that BellSouth maintains
any additional rates are needed, it should petition the Commission to establish those rates.

(2)  The Commission finds that BellSouth should not be allowed to recover as part of its
RNM rate costs that are already recovered as part of the loop cost.

Issue 28 — Fiber to the Home: -- What is the appropriate language, if any, to address access
to overbuild deployments of fiber to the home and fiber to the curb facilities?

a) The Commission adopts BellSouth’s proposed language as modified below:

Furthermore, in FTTH/FTTC overbuild areas where BellSouth has not yet retired copper
facilities, BellSouth is not obligated to ensure that such copper Loops in that area are
capable of transmitting signals prior to receiving a request for access to such Loops by
<<customer_short_name>>. If a request is received by BellSouth for a copper Loop, and



the copper facilities have not yet been retired, BellSouth will restore the copper Loop to
serviceable condition if technically feasible. In these instances of Loop orders in an
FTTH/FTTC overbuild area, BellSouth’s standard Loop provisioning interval will net
apply’ e der—vil-be-handled na-nrotectbasis-byv—whieh be Parties-will-nesotiate
] Liesbl NG L

b) Because the FCC rules on fiber to the home/fiber to the curb, do not include an exclusion
based on impairment analysis, the Commission finds that the FCC’s fiber to the home/fiber to the
curb rules apply to all central offices. This conclusion rejects CompSouth’s apparent position
that the fiber to the home/fiber to the curb rules do not apply where impairment was found
'without access to DS1s or DS3s.

Issue 29 — Enhanced Extended Link (“EEL”) Audits: -- What is the appropriate ICA
language to implement BellSouth’s EEL audit rights, if any, under the TRO?

(D The Commission adopts CompSouth’s position and finds that it is consistent with the
TRO to include a requirement that BellSouth have some cause prior to initiating an audit.

(2)  The Commission adopts BellSouth’s position and does not require BellSouth to obtain
the agreement of a CLEC with regard to the auditor.

(3) The Commission adopts BellSouth’s position and finds that CLECs must reimburse
BeliSouth for the cost of the audit if material non-compliance is found. The reimbursement
should not be limited to only those circuits for which non-compliance is found.

Issue 31 — Core Forbearance Order: -- What language should be used to incorporate the
FCC’s ISP Remand Core Forbearance Order into interconnection agreements?

The Commission orders that agreements be amended to remove “new markets” and
“growth caps” restrictions in BellSouth’s ICA reciprocal compensation provisions. BellSouth
has not explained how the distinctions between carrier contracts would render such direction
problematic.

Issue 32 — Binding Nature of Commission Order: How should the determinations made in
this proceeding be incorporated into existing § 252 interconnection agreements?

(1)  Consistent with BellSouth’s position, the Commission clarifies that its order applies to all
certified competitive local exchange carriers.

2 In the event that parties entered into separate agreements with BellSouth that may impact
the implementation of changes of law, the Commission concludes that the parties be bound by
those agreements. This issue is also addressed as part of Issue 3.



DISCUSSION

Issue 2: TRRO Transition Plan — What is the appropriate language to implement the
FCC’s transition plan for (1) switching, (2) high capacity loops and (3) dedicated transport
as detailed in the FCC’s TRRO, issued February 4, 2005?

Positions of the Parties

BellSouth

A.

The TRRO requires CLECs to work cooperatively for an orderly transition. This is
evidenced by the requirement that adequate time be allowed to perform “the tasks necessary to
an orderly transition.” (TRRO, 7143, 196, 227). Also, BellSouth argues that it is entitled to time
in advance of March 10, 2006 so that it may migrate to alternative fiber arrangements.
(BellSouth Brief, p. 58). BellSouth adds that there is no basis for transitioning from UNEs to
state regulated Section 271 services. Id.

B.
Local Switching and UNE-P

BellSouth argues that CLECs should be ordered to identify embedded base via
spreadsheets and submit orders as soon as possible or convert or disconnect their embedded base
of UNE-P or standalone local switching. (BellSouth Brief, p. 59). BellSouth will then have
adequate time to work with CLECs to ensure base elements are identified. If BellSouth is not
given adequate time to convert, BellSouth will convert remaining UNE-P lines to the resale
equivalent no later than March 11, 2006. Id. Remaining stand-alone switch ports will be
disconnected. Id.

C.

BellSouth states that the Commission is bound by the FCC’s rules on transitional rates.
(BellSouth Brief, p. 59). 47 CFR 51.3 19(d)(2)(iii) requires transitional rates of the higher of the
rate at which the requesting carrier obtained that combination of network elements on June 15,
2004 plus one dollar, or the rate the state public utility commission establishes, if any, between
June 16, 2004, and the effective date of the T RRO for that combination of network elements, plus
one dollar. TELRIC rates do not apply. ‘

D.

BellSouth urges the Commission to clarify that CLECs may not add new arrangements
after March 11, 2005. (BellSouth Brief, p. 61). Any service added after that date must be
subject to the appropriate true up. /d.

CompSouth

A.



CompSouth’s first argument is that CLECs should be able to transition to Section 271
checklist elements. (CompSouth Brief, p. 6). In support of this position, CompSouth states that
all of the major Section 251 UNEs that were de-listed by the TRRO must remain available to
CLECs under Section 271. Id.

B.
Ordered vs. Fulfilled.

CompSouth contends that CLECs are entitled to place orders through March 11, 2005.
(CompSouth Brief, p. 7). If it takes BellSouth longer to fulfill those orders, CLECs have no
control over that part of the process. Id.

C.

ICAs must include transition provisions for high capacity loops and transport that
BellSouth is currently required to provide under Section 251, but may not have to provide under
this statute in the future as a result of growth in either business line counts or fiber-based
collocators. (CompSouth Brief, p. 9). The TRRO states that when a high capacity loop for
which there is currently impairment meets the standards for non-impairment, the FCC “expect[s]
ILECs and CLECs to negotiate appropriate transition mechanisms through the section 252
process.” TRRO § 196, fn. 519.

CompSouth requests that the Commission declare that “BellSouth is obligated to provide
for transition of high capacity loops and transport when in the future it is relieved of the
obligation to provide them in and between particular wire centers pursuant to Section 251.”
(CompSouth Brief, p. 10).

Discussion

The first question within this issue pertains to what terms and conditions CLECs may
transition to when they must transition away from UNEs. CompSouth argues that the transition
“should be to Section 271 checklist elements. The Commission has asserted jurisdiction under
Section 271 to set just and reasonable rates for de-listed UNEs. The transition plan set forth in
the TRRO for switching, high capacity loops and dedicated transport should apply during the
transition period. After the transition period, the rates ordered by the Commission shall apply
subject to the response of the FCC to the Commission’s petition.

The second question within this issue pertains to whether there is some point prior to the
end of the transition period beyond which CLECs may no longer order conversions. BellSouth
states that conversions must be ordered far enough in advance of March 11, 2006, to enable it to
process all orders by that date. CompSouth argues that CLECs are allowed to order conversions
for the entire year. '

The clearest indication of the FCC’s intent is in paragraph 227 of the TRRO discussing
the transition plan for mass market local switching. The FCC states that “We require
competitive LECs to submit the necessary orders to convert their mass market customers to an
alternative service arrangement within twelve months of the effective date of the Order.” Given
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that the FCC set an express deadline for the submission of orders, it is not prudent for this
Commission to imply an earlier deadline from the FCC’s expressed wish for an orderly
transition. The FCC could have specified that CLECs must submit their orders by some earlier
date to ensure that all customers would be converted as of March 10, 2006. The FCC declined to
take such action. Instead, the FCC stated that CLECs have one year from the effective date to
submit the necessary orders. In the context of high capacity loops, the FCC states that “At the
end of the twelve-month period, requesting carriers must transition all of their affected high-
capacity loops to alternative facilities or arrangements.” (TRRO, 7196). Because the above
quotation references the obligation of the requesting carriers, it must be assumed that the FCC is
referencing any actions that the requesting carriers must take, such as ordering a conversion.
The CLEC does not control when an ILEC would act on its order; therefore, this passage cannot
be reasonably construed to obligate the CLECs to submit orders prior to the one year anniversary
in anticipation of the time necessary for the ILEC to process the order. The language in
paragraph 143 of the TRRO, with respect to the transition period for dedicated interoffice
transport is the same as that for high-capacity loops.

The three factors that need to be reconciled are (1) that CLECs have until twelve months
after the effective date of the TRRO to order conversions, (2) that ILECs only have to provide
unbundled local switching and dedicated loop and transport for twelve months from the effective
date of the TRRO (see, 47 C.F.R.§ 51.319(d)(iii) and (3) processing the conversions takes time.
During the cross-examination of BellSouth witness, Pamela Tipton, by counsel for Cbeyond
Communications Company, John Heitman, the concept of a true up was explored.

Q. (Mr. Heitman) Well, let me ask this, if a CLEC agreed or the Commission
ordered that if a conversion wasn't completed by March 10, 2006, that
once it was completed after that date, that BellSouth could true up to the
rate for that alternative service back to March 11, 2006, would that be
acceptable to BellSouth?

A (Ms. Tipton) I mean certainly the Commission has the -- the right to do
that.

(Tr. 773). The Commission orders that CLECs have until March 11, 2006 to order conversions
fom BellSouth. To the extent that it takes BellSouth beyond March 11 to process these orders,
BellSouth is entitled to a true up of the difference between the TELRIC rate and the rate
BellSouth may charge after that date for the time period after March 11, 2006 that it charged
TELRIC rates for these services.

An additional question within this issue concerns high-capacity loops for which the FCC
found impairment in the 7RRO, but may in the future meet the thresholds for non-impairment.
Consistent with footnote 519 of the TRRO, the Commission requires the parties to negotiate
appropriate transition mechanisms through the Section 252 process.

Issue 3: Modification and Implementation of Interconnection Agreement Language — (a)
How should existing ICAs be modified to address BellSouth’s obligation to provide
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network elements that the FCC has found are no longer Section 251(c)(3) obligations? (b)
What is the appropriate way to implement in new agreements pending in arbitration any
modifications to BellSouth’s obligations to provide network elements that the FCC has
found are no longer Section 251(¢)(3) obligations?

Positions of the Parties

BellSouth

A.

TRRO 9233 obligates carriers to execute amendments to their interconnection agreements
to remove the availability of de-listed UNEs. Therefore, CLECs should be ordered to implement
promptly the changes of law that are the subject of this proceeding. (BellSouth Brief, p. 63).

B. .

For issues that are currently the subject of arbitrations the Commission should address
change-of-law issues in this proceeding and apply its conclusions in those arbitrations. This
process is more efficient. d.

C.

The Abeyance Agreement between BellSouth and Cbeyond does not excuse Cbeyond
from implementing the TRRO until the parties have a new arbitration agreement. Id. at 64. The
parties agreed to hold the arbitration of their new interconnection agreement in abeyance for 90
days in light of the uncertainty of the FCC’s unbundling rules. Id. The Abeyance Agreement
states that the parties “agreed to avoid a separate/second arbitration process of
negotiating/arbitrating change-of-law amendments to the current interconnection agreement to
address USTA II and its progeny.” TR. 1073; Hyde Direct testimony, at 4.

The Abeyance Agreement does not mention the TRRO, and was limited to changes from
USTA II. Neither the TRO nor the TRRO are “progeny” of USTA II. “Progeny” means “a line of
opinions that succeed a leading case.” Black’s Law Dictionary. The TRO was issued prior to
USTA II; therefore, it is not a progeny. (BellSouth Brief, p. 65). The TRRO is not a legal
opinion, and it does not reaffirm the Circuit court’s opinion so it is not a progeny. Id.

South Carolina rejected Cbeyond’s argument on this point, stating that it was an
unreasonable result for BellSouth to have given up its right to implement the new rules, even
before it knew what the rules would contain. /d. at 65-66.

CompSouth

A.

CompSouth agrees that parties should act in reasonable time frame to implement
changes. (CompSouth Brief, p. 10). However, CompSouth charges that BellSouth’s proposed
language exceeds scope of the docket. Id. at 11.



B.

As to the forum for the Commission to decide issues, CompSouth proposes a series of
processes depending on the stage of the unresolved dispute. If unresolved disputed issue in a
pending arbitration, then the Commission ruling in this case should govern. Id. If it is not an
unresolved disputed issue in an arbitration, and the parties to the arbitration have agreed that they
will abide by their negotiated resolutions notwithstanding the results in this case, those
resolutions should be honored. Id. at 11-12. If there is no such agreement, either party to the
arbitration should be able to invoke the change of law provisions of the interconnection
agreement once the agreement is approved by the Commission. Id. at12.

Cbeyond

Cbeyond entered into a voluntary Abeyance Agreement filed with the Commission in
Docket No. 18995-U. The Abeyance Agreement obligates the parties to implement the TRO and
the TRRO through the replacement interconnection agreement negotiated and arbitrated between
Cbeyond and BellSouth.

Discussion

The first component of this issue that parties addressed in briefs pertained to the
obligation under the TRRO to implement through good faith negotiations changes to
interconnection agreements to account for certain elements no longer being Section 251(c)(3)
obligations. There does not appear to be any substantive difference in the parties’ positions.
Instead, it appears they have chosen different wording to characterize the FCC’s holding. The
Commission orders that the parties are obligated to negotiate the necessary changes in good faith
5o as not to unduly delay the implementation of the changes in law.

The Joint CLECs have also charged that BellSouth has proposed language that exceeds
the scope of the docket because it pertains to changes unrelated to the TRO and the TRRO. The
Commission initiated this docket in response to two separate petitions for declaratory rulings. In
Docket No. 18943-U, XO Georgia, Inc. and Allegiance Telecom of Georgia, Inc. filed a Joint
Petition for Declaratory Ruling requesting that the Commission order BellSouth to continue to
honor the terms of its interconnection agreements. In Docket No. 19003-U, CompSouth filed a
similar petition. The impetus for these petitions was actions taken by BellSouth in the wake of
the USTA II decision that vacated and remanded portions of the 7RO in which the FCC
established unbundling requirements for local switching, transport and other UNEs. Based on
BellSouth’s representations that it would not unilaterally violate the terms of its interconnection
agreements, the Commission dismissed the petitions and initiated this generic docket. The
purpose of this docket was to examine “(a) whether the vacatur represents a “change in law”, (b)
whether BellSouth is obligated to provide Unbundled Network Elements (“UNEs”) under section
271 of the Telecommunications Act of 1996, and (c) whether BellSouth is obligated to provide
UNEs under Georgia State Law.” (Order Initiating Docket, p. 1; quoting CompSouth Petition, p.
4). The Commission then directed the parties to develop an Issues List for the Commission’s
consideration. In doing so, the Commission noted that in light of the TRRO the issues that the
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parties wish to place in front of the Commission may have changed. The Commission adopted
the proposed Issues List as part of its Procedural and Scheduling Order in this docket.

Issue 3(a) asks how existing ICAs should be modified to address BellSouth’s obligation
to provide network elements that the FCC has found are no longer Section 251(c)(3) obligations.
The purpose of this docket was clearly to respond to the TRO and the TRRO, and not to every
change in law that may be the subject of negotiations pursuant to the relevant provisions of the
interconnection agreements. The Commission will limit its consideration in this proceeding to
those issues that resulted from the TRO and TRRO. The implementation of other changes of law
is not usually the subject of a generic proceeding. This conclusion would not inhibit parties from
acting pursuant to the changes of law provisions in their interconnection agreements to
implement changes in law unrelated to the TRO or TRRO.

The Commission also finds- that parties are bound by the decision in this generic
proceeding, unless they have entered into an agreement with BellSouth that indicates otherwise.
Parties are free to negotiate interconnection agreements that provide for alternative
arrangements. In connection with the three scenarios set forth in CompSouth’s brief, the
Commission agrees with CompSouth on the first two. However, the Commission does not agree
with the process set forth by CompSouth for its third scenario. If there is a pending arbitration,
and no agreement among the parties to resolve an issue outside of this generic proceeding, then
the parties should incorporate the result of this docket into the interconnection agreement they
submit for approval. ‘

Finally, the Commission concludes that Cbeyond is not excused from implementing the
TRRO until the parties have a new interconnection agreement. The July 23, 2004 Abeyance
Agreement included the following language: “Within this framework, Cbeyond and BellSouth
have agreed to avoid a separate/second process of negotiating/arbitrating change-of-law
amendments to the current Interconnection Agreement to address USTA II and its progeny.”
(Joint Motion, p. 2) (emphasis added). The framework in question appears to include that the
abeyance requested by the parties was set to last for ninety (90) days. The parties waived the
resolution of the arbitration only through June 2005. It exceeds the scope of the Abeyance
Agreement to delay further the implementation of the TRRO now that the deadline provided for
in the Abeyance Agreement has now passed. While individual statements in the Abeyance
Agreement state that the parties will continue to operate pursuant to their existing agreement
until the new agreement is finalized, such statements were made within the framework of the
abeyance being for ninety (90) days.

Issue 4: High Capacity Loops and Dedicated Transport — What is the appropriate
language to implement BellSouth’s obligation to provide Section 251 unbundled access to
high capacity loops and dedicated transport and how should the following terms be
defined: (i) business line; (ii) fiber-based collocation; (iii) building; (iv) route; (v) Is a
CLEC entitled to obtain DS3 transport from a Tier 3 wire center to each of two or more
Tier 1 or Tier 2 wire centers? (vi) Is a CLEC entitled to obtain dark fiber transport from a
Tier 3 wire center to each of two or more Tier 1 or Tier 2 wire centers?

14



Positions of the Parties

BellSouth

A.
Business Line

BellSouth cites to two areas of disagreement on the definition of “business line.” The
first disagreement is over BellSouth’s inclusion of all UNE loops. The second disagreement
concerns BellSouth’s counting of high capacity loops.

BellSouth includes all UNE loops, rather than a subset of them and cites to the 7RRO for
support. The TRRO states that “Although it may provide a more complete picture to measure the
number of business lines served by competing carriers entirely over competitive loop facilities in
particular wire centers, such information is extremely difficult to obtain and verify.” (9 105).
The FCC also states that “The BOC wire center data that we analyze in this Order is based on
ARMIS 43-08 business lines, plus business UNE-P, plus UNE-loops.” Id. (footnotes omitted).
BellSouth argues that the TRRO included all UNE loops because it gauges business opportunities
in a wire center. (BellSouth Brief, p. 72).

The second point of disagreement concerns the counting of high capacity loops.
BellSouth again argues that the FCC intended to capture opportunity. /d. at 73. BellSouth also
asserts that limiting the number of lines runs counter to the FCC’s revised impairment standard,
which considers whether CLECs can compete without access to particular network elements and
considers all the revenue opportunity that a competitor can expect to gain over the facilities it
uses. Jd. Excluding lines because they are not “switched” would ignore the competitive
opportunity in the UNE loops. Id. It would also violate the direction included in TRRO { 25 not
to evaluate impairment with reference to a particular CLEC’s business strategy. Id. at 74. The
Michigan PSC found that the TRRO requires that the line count include each Centrex line as one
line, without a factor to reduce the number to one-ninth. Id.

A DS1 line is to be counted as 24 business lines for determining the number of business
lines, regardless of how many of the 24 channels are activated. Id. Contrary to CompSouth’s
allegations, BellSouth’s reporting is not inconsistent with its financial reporting. Id at 75.
Beyond that point, CompSouth’s information is not in evidence in Georgia. Id

Finally, BellSouth argues that there is nothing in the federal law that would support
limiting its right to designate future wire centers on an annual basis. /d. at 76.
B.

Fiber-based collocator

BellSouth argues that the Commission should strike CompSouth’s proposed addition to
the FCC’s definition of “fiber-based collocator” that would result in counting carriers that have
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not finalized mergers as one collocator.’ (BellSouth Brief, pp. 66-69). The practical impact of
CompSouth’s proposal is that it would result in counting AT&T and SBC as one fiber-based
collocator. BellSouth’s states that its position has been adopted by the Rhode Island and
Michigan commissions. Id. at 69.

BellSouth also urges the Commission to reject CompSouth’s proposed language about
counting the network of fiber-based collocators separately. BellSouth discusses gaming of the
routes as a CLEC connecting links from a Tier 1 or Tier 2 wire center in a Tier 3 wire center.
Id

C.
Building

BellSouth does not believe the term “building” needs to be defined, but instead, the
Commission should just follow a “reasonable person” standard. Id. at 67.

CompSouth

A.
Counting of Business Lines

CompSouth states that BellSouth has improperly read the first sentence of FCC Rule 51.5
out of the definition. The first sentence reads as follows:

A business line is an incumbent LEC-owned switched access line used to serve a
business customer, whether by the incumbent LEC itself or by a competitive LEC
that leases the line from the incumbent LEC.

This first sentence eliminates any residential lines so there was no need for the FCC to restate
throughout the definition that residential lines were not included. (CompSouth Brief, p. 15).
BellSouth’s reading is internally inconsistent because it does not include UNE-P, while it does
include all UNE loops. Id. CompSouth argues there is no basis for this distinction. Id.

CompSouth disagrees with BellSouth’s argument that the maximum number of voice
grade lines the facility could support should be counted. The final three sentences of the
definition of “business lines” states:

The number of business lines in a wire center shall equal the sum of all incumbent
LEC business switched access lines, plus the sum of all UNE loops connected to

1 CompSouth proposes that the term “fiber-based collocator” apply to “carriers that have entered
into merger and/or other consolidation agreements, or otherwise announced their intention to
enter into the same, will be treated as affiliates and therefore as one collocator; provided
however, in the case one of the parties to such merger or consolidation arrangement is BellSouth,
then the other party’s collocation arrangement shall not be counted as a Fiber-Based Collocator.”
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that wire center, including UNE loops provisioned in combination with other
unbundled elements. Among these requirements, business line tallies (1) shall
include only those access lines connecting end-user customers with incumbent
LEC end-offices for switched services, (2) shall not include non-switched special
access lines, (3) shall account for ISDN and other digital access lines by counting
each 64 kbps-equivalent as one line. For example, a DS1 line corresponds to 24
64 kbps-equivalents, and therefore to 24 “business lines.”

Empty channels are not switched services so do not meet the definition of business lines.
(CompSouth Brief, p. 17).

Also, BellSouth treats its own business switched access lines differently than it is
proposing the Commission count business lines for purposes of impairment. ARMIS requires
that BellSouth report its lines in voice-equivalents, but limit the voice-equivalent line count to
only those circuits actually activated to provide business switched access line service. Id. at 18.
BellSouth has inflated the number of business lines so that they are out of whack with the
thresholds relied upon by the FCC. Id. at 19-24.

B.
Fiber-Based Collocation

CompSouth argues that state commissions are not bound to looking only at March 10,
2005. CompSouth emphasizes that BellSouth has not cited to any authority for why the
Commission must count fiber-based collocators as of March 10, 2005. (CompSouth Brief, p.
27). Moreover, looking backwards to March 10, 2005 is inconsistent with the FCC’s direction to
count as one fiber collocator multiple collocations at a single wire center by the same or
affiliated carriers. Id.

C.
Building

CompSouth’s definition of “building” incorporates the concept of BellSouth’s
“reasonable person” standard, but it adapts it to include a “reasonable telecom person.” The
purpose of this amendment is “to ensure that the deciding factor in defining a ‘building ° is that
the area is served by a single point of entry for telecom services.” Id. at 29.

D.
Route

CompSouth states that there is no further dispute on the definition of the term “route.”

Discussion

FCC Rule 51.5 defines “business line” as follows:
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A business line is an incumbent LEC-owned switched access line used to serve a
business customer, whether by the incumbent LEC itself or by a competitive LEC
that leases the line from the incumbent LEC. The number of business lines in a
wire center shall equal the sum of all incumbent LEC business switched access
lines, plus the sum of all UNE loops connected to that wire center, including UNE
loops provisioned in combination with other unbundled elements. Among these
requirements, business line tallies (1) shall include only those access lines
connecting end-user customers with incumbent LEC end-offices for switched
services, (2) shall not include non-switched special access lines, (3) shall account
for ISDN and other digital access lines by counting each 64 kbps-equivalent as
one line. For example, a DSI line corresponds to 24 64 kbps-equivalents, and
therefore to 24 “business lines.”

For the counting of business lines, the FCC rule appears to contemplate the inclusion of
all UNE loops, and not just those that are business UNE loops. It is not necessary to read the
first sentence out of the definition in order to reach this conclusion. The first sentence includes
in the definition of “business line” that it serve a “business customer.” However, the next
sentence of the line instructs on the manner in which such lines shall be calculated. In setting
forth what shall be included in the calculation, the rule modifies the sum of all incumbent LEC
switched access lines with the word “business.” There is no confusion that this part of the
addition is limited to business lines. Yet, in the same sentence, when discussing the sum of all
UNE loops connected to that wire center, the rule does not similarly use the modifier “business.”
If, because of the prior sentence, it would have been duplicative to state that these were business
UNE loops, as CompSouth suggests, then the switched access lines need not have been identified
as business in the first part of the sentence. That the switched access lines were expressly limited
to business lines, and the UNE loops were not so limited, indicates that the limitation does not
apply to the UNE loops. In the discussion of business line counts in the TRRO, the FCC again
refers to “business UNE-P, ptus UNE-loops.” (§105).  This conclusion is consistent with the
policy goals expressed by the FCC. The FCC states that it intended to measure business
“opportunities” in a wire center provides support for why its method to calculate business lines
would potentially include non-business lines. Id.

The Commission also concludes that it is appropriate to count DS1 lines as 24 business
lines, provided that those DS1 lines in which all 24 channels are empty shall not be counted at all
towards the business line count. It is consistent with Commission practice to consider a DS1 line
to be an access line. If a DS1 line includes channels that are not empty, then it is an access line
that connects end-user customers with incumbent LEC end-offices for switched services.
Consistent with 47 C.F.R. § 51.5, such a DS1 line must count as 24 lines. However, if a DS1
line does not connect end-users for switched services, then it does not meet the first requirement
set forth in the federal rule, and therefore must be excluded from the tally of business lines.

The issue in defining the term “fiber-based collocator” hinges on the date that the
impairment test must be applied. BellSouth cites to language that CompSouth has proposed that
would expand the definition of “fiber-based collocator” to address planned mergers. In doing so,
CompSouth essentially is seeking to apply the impairment test at a later date because it is
accounting for situations in which the number of fiber-based collocators in existence as of the
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date of the analysis is more than will be available a short while after the analysis is completed.
Because the parties agree that a decision to de-list a particular wire center is irrevocable (Tr.
© 666), the changes to the competitive landscape could not be reflected in the assessment of the
wire centers. As the Michigan Public Service Commission observed, however, state
commissions are not free to rewrite federal rules with what we may view to be improvements.
Therefore, the Commission does not accept this language because there is no basis for it in the
federal law. ‘

More directly on point is whether the March 11, 2005 effective date of the TRRO requires
that the Commission consider the number of fiber-based collocators in a wire center as of that
date. BellSouth argues that it does so require, but does not cite to any authority for why it could
not be some other date. CompSouth emphasizes this shortcoming in BellSouth’s position, and
argues that the Commission should look at circumstances as they exist, rather than how they
existed on- March 11, 2005. The Commission agrees with CompSouth. That the FCC rules
became effective March 11, 2005 does not mean that the application of the rules must ignore
changes that occurred between the effective date of the rule and its application.. Rather, it means
that as of March 11, 2005 any application must comply with the new rule. State commissions
often must apply federal rules in reaching its decisions. When state commissions do so they
typically apply the federal rules to the evidence with which it has been presented. State
commissions do not typically ask the parties to go back and present evidence that reflects the
effective date of the FCC rule to be applied. The only policy reason that BellSouth offers for its
position is the need for a certain date. The Commission finds that the date of this Commission
order is the date certain for the analysis.

It appears contrary to the intent of the TRRO essentially to miscount the number of fiber-
based collocators currently in existence because the number was different as of the time that the
FCC order took effect. For these reasons, the Commission will apply the definition of “fiber-
based collocators” set forth in the TRRO and federal rules to the circumstances as they exist
currently.

The Commission adopts CompSouth’s “reasonable telecom person” standard for the term
“building.” The only difference between CompSouth and BellSouth on this definition is the
inclusion of the word “telecom.” This difference would allow buildings to be defined by how
they are seen for network engineering purposes.

CompSouth represented in its brief that there was no further dispute on routes; therefore,
the Commission adopts BellSouth’s definition of route.

Issue 5: TRRO/FINAL RULES:

a) Does the Commission have the authority to determine whether or not BellSouth’s
application of the FCC’s Section 251 non-impairment criteria for high-capacity loops and
transport is appropriate?

b) What procedures should be used to identify those wire centers that satisfy the FCC’s
Section 251 non-impairment criteria for high-capacity loops and transport?
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¢) What language should be included in agreements to reflect the procedures identified in
b)?

BellSouth

BellSouth states that state commissions are charged with resolving disputes arising under
interconnection agreements and with implementing the changes to interconnection agreements
necessitated by the TRRO. (TRRO 9 234). The Commission must resolve the parties’ disputes
concerning the wire centers in Georgia that meet the FCC’s impairment tests so that all parties
have a common understanding of the wire centers from which CLECs must transition UNEs to
alternative arrangements. (BellSouth Brief, p. 70). BellSouth urges the Commission to conclude
that CLECs cannot self-certify to obtain Section 251 loops and transport in the future.

CompSouth

A.

State commissions have authority to determine whether BellSouth has followed FCC
marndates on how to designate non-impaired wire centers. (7RRO 9100). CompSouth believes
that it is most efficient for the Commission to settle disputes on the front end. (CompSouth
Brief, p. 30) An orderly process should be established to determine future changes in the wire
center list. The process of reclassifying a wire center would be synchronized with the routine
filing of ARMIS 43-08. BellSouth has not offered an alternative. Id. at 31.

Discussion

The TRRO provides that competitive LECs will “be able to challenge the incumbent’s
estimates in the context of section 252 interconnection agreement disputes.” (§100). State
commissions have the authority to resolve disputes arising under Section 252 agreements.
Therefore, state commissions have the authority to determine whether an ILEC’s estimates are
accurate. CompSouth’s proposed method of having BellSouth file its ARMIS data and allowing
time for the CLECs to review it, with a scheduled date for a Commission decision seems
reasonable. The Commission will begin by allowing BellSouth to designate future wire centers
on an annual basis. The Commission will monitor how this process works and make necessary
and appropriate changes moving forward.

BellSouth requests that the Commission confirm that it has applied the appropriate
procedures to identify the wire centers. As discussed in Issue 4, the Commission agrees with
BellSouth, except on the issue of the effective date of the TRRO and the counting of a DS1 that
has only empty channels. '

Issue 6: HDSL Capable Copper Loops: — Are HDSL-capable copper loops the equivalent
of DS1 loops for the purpose of evaluating impairment?

Positions of the Parties
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BellSouth

A. ,

For those wire centers that meet the FCC’s impairment thresholds for DSI1 loops,
BellSouth does not have any obligation to provide CLECs with its UNE HDSL loop product.
(BellSouth Brief, p. 87). The FCC defined DSI loop as including “2-wire and 4-wire copper
. Loops capable of providing high-bit rate digital subscriber line services, such as 2-wire and 4-
wire HDSL Compatible Loops.” 47 C.F.R. §51.3 19(a)(4). The FCC has therefore removed any
obligation to provide these loops in unimpaired wire centers. In addition, there has been very
little CLEC interest in BellSouth’s UNE HDSL product. (BellSouth Brief, p. 88).

B.
The second position BellSouth takes with respect to Issue 6 is that it can and should count
each deployed UNE HDSL loop as 24 voice grade equivalent lines. The TRO states as follows:

We note throughout the record in this proceeding parties use the terms
DS1 and T1 interchangeably when describing a symmetric digital
transmission link having a total 1.544 Mbps digital signal speed. Carriers
frequently use a form of DSL service, i.e. High-bit DSL (HDSL), both
two-wire and four-wire HDSL, as the means for delivering T1 services to
customers. We will use DS1 for consistency but note that a DS1 loop and
a T1 are equivalent in speed and capacity, both representing the North
American standard for a symmetric digital transmission link of 1.544
Mbps. (n. 634).

For calculating business lines, a DS1 corresponds to 24 kbps-equivalents, and therefore to 24
business lines. 47 C.F.R. § 51.5.

BellSouth’s argument is that (1) a DS1 is the equivalent of 24 business lines, (2) aDS1
loop and a T1 are equal in speed and capacity, and (3) UNE HDSL loops are used to deliver T1
services; therefore BellSouth’s UNE HDSL loops must be counted as 24 business lines.

CompSouth

A.

HDSL-capable copper loops are not the equivalent of DS1 loops for purposes of
evaluating impairment. (CompSouth Brief, p. 3 1). They are just copper loops that are less than
12,000 feet long and are clear of equipment that could block provision of high-bit rate DSL
services. Id. They do not include the electronics on both ends of the loop that provide the means
for the loop to be used to provide DS1-level services. Id. In sum, CompSouth’s position is that
an HDSL-capable copper loop doesn’t have everything that a DS1 loop has.

BellSouth has read the first sentence out of the FCC’s definition. 47 CFR. §
51.319(a)(4)(i) states:
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A DS1 loop is a digital local loop having a total digital signal speed of
1.544 megabytes per second. DS1 loops include, but are not limited to,
two-wire and four-wire copper loops capable of providing high-bit rate
digital subscriber line services, including T1 services.

A DS1 loop must be capable of sending signals at a speed of 1.544 mbps. (CompSouth Brief, p.
32). If a certain type of copper loop is capable of doing so, then it qualifies as a DS1 loop, but
the rule does not state that copper loops that are not capable of doing so become DS1 loops. Id.
BellSouth does not contend that an HDSL-capable copper loop cannot provide a 1.544 mbps
service if it doesn’t have the associated electronics. Id.

The outcome of adopting BellSouth’s reading is inconsistent with the apparent intent of
the FCC. Adoption of BellSouth’s position would prevent CLECs from creating their own DS1
loops. (CompSouth Brief, p. 33). In the T. RRO, the FCC stated that “[t]he record also suggests
that in some cases, competitive LECs might be able to serve customers’ needs by combining
other elements that remain available as UNEs.” ({163, n.454). The FCC went on to state that in
place of DS1 UNE loops that were declassified as UNEs, CLECs could us HDSL-capable loops.
Id. 1f DS1 and HDSL-capable loops were the same things for impairment purposes, then the
FCC would not have considered HDSL-capable loops to be substitutes for DS1.

B.

BellSouth’s contention that HDSL-capable copper loops should be counted as DS1 lines
for purposes of counting business lines would inflate the business line count. (CompSouth Brief,
p. 34). This method would allow BellSouth to convert a lot of residential lines to business lines.
Id. 1t is also inconsistent with how HDSL-capable copper loops were counted by another one of
BellSouth’s witnesses in this case. Id. at 34-35.

Sprint

A.

A DS1 loop is not the same as an HDSL-compatible loop because a DS1 loop is
provisioned with all the required electronics; whereas an HDSL-compatible loop is a conditioned
copper loop without any electronics. (Sprint Brief, p. 3). The FCC’s conclusion that requesting
carriers are impaired without access to copper loops remains in effect. Id. at 3-4. The intent
behind the FCC rule upon which BellSouth relies is “to ensure that ILECs could not refuse to
provide DS1 loops if ILECs used other technologies such as HDSL in combination with DS1
loops.” Id. at 5.

Discussion
This issue turns on whether an HDSL copper loop is a DS1 loop by itself, or whether it is
only a DS1 loop if provided with the associated electronics necessary for it to provide DS1

services. More specifically, the first issue turns on whether the word “capable” in the context of
47 C.F.R.§ 51.319(a)(4) means capable on its own. After reviewing the pertinent FCC rules and
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orders on this issue, the Commission finds that the FCC intended for HDSL copper loops to be
considered a DS1 loop for purposes of counting lines to determine impairment.

Because there are not any copper loops capable of providing DS1 service without the
addition of associated electronics, it is unlikely that by “capable,” the FCC meant capable on its
own. It would not serve any purpose for the FCC to include within the definition of DS1 loops a
type of copper loop that does not exist. It is also of note that there are copper loops that cannot
provide DS1 service regardless of the electronics added. This fact supports a reading of the word
“capable” to include those loops that are capable if provided the associated electronics. The
criterion distinguishes between those loops that are capable of providing DS1 service with the
provision of associated electronics and those loops that are not.

In its Third Report and Order and Fourth Further Notice of Proposed Rulemaking
(“Third Report and Order”), the FCC states that an “xDSL-capable” loop describes “copper
loops from which bridge taps, low-pass filters, range extenders, and similar devices have been
removed.” (] 172). Separately in that order, the FCC explains that that ““xDSL’ refers to the
various kinds of Digital Subscriber Line service, such as ADSL . . . and HDSL” Id. at fn 299.
Therefore, the FCC description of an xDSL capable loop would apply to an HDSL-capable loop.
The above description of these loops does not include any electronics, but rather refers to simply
the copper loop. Construing the rule consistent with the FCC’s Third Report and Order, DS1
loops would include two and four wire HDSL copper loops without the associated electronics.
To reach a different conclusion would necessitate finding that the FCC described HDSL copper
loops inconsistently between its rule and its order. The Commission concludes that HDSL-
capable copper loops are the equivalent of DS1 loops for the purpose of evaluating impairment.

Issue 6 explicitly addresses the narrow question of whether HDSL-capable copper loops
are the equivalent of DS1 loops for the purpose of evaluating impairment. By phrasing the issue
in such a manner, it is apparent that the parties intended for the Commission to address only the
question of whether HDSL-capable copper loops should be counted the same as DS1 loops for
assessing whether the 60,000 business line threshold set forth in the TRRO has been met. The
Commission will not address questions that exceed the scope of Issue 6 as agreed upon by the
parties and adopted by the Commission.

Issue 9 — What conditions, if any, should be imposed on moving, adding, or changing
orders to a CLEC’s respective embedded bases of switching, high-capacity loops and
dedicated transport, and what is the appropriate language to implement such conditions, if
any? :

BellSouth

A. :
BellSouth relies on the District Court’s opinion in the appeal of the Commission’s order
in this docket. The order states “The FCC made plain that these transition plans applied only to
the embedded base and that competitors were ‘not permit[ted]’ to place new orders.” BellSouth
v. MCIMetro, Case No. 1:05-CV-0674-CC, (April 5, 2005 Order, p. 4). BellSouth argues that
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moving a customer’s service to a different location would require the placement of a new order
for service, and that therefore the transition period would not apply. (BellSouth Brief, p. 77).

BellSouth states that changes to existing orders do not require a new service order.
BellSouth will accordingly process orders to modify an existing customer’s service by adding or
removing vertical features during the transition period. Id. Pursuant to the TRRO, CLECs may
self-certify that they are entitled to unbundled access to a requested element, and BellSouth must
process this request. BellSouth may only challenge the order after the fact. BellSouth asserts
that at the conclusion of this generic proceeding the Commission should confirm the Georgia
wire centers that satisfy the FCC’s impairment tests. (BellSouth Brief, p. 77). Doing so would
eliminate the situation in which a CLEC would self-certify.

CompSouth

A.

With regard to high capacity loops and dedicated transport, CompSouth identifies the
only issue as being whether moves of de-listed UNE loops or dedicated transport on behalf of a
customer that was served by the CLEC as of March 11, 2005 should be permitted. (CompSouth
Brief, p. 62). The TRRO stated that the transition plans shall apply only to the embedded
customer base. (90142, 195) It did not state embedded lines or circuits.

B.

With regard to unbundled switching (UNE-P), CompSouth argues that BellSouth should
be obligated to continue to process adds, changes, and moves for CLECs at the request of
customers that were served through UNE-P arrangements as of March 11, 2005. (CompSouth
Brief, p. 63). Again, the transition period applied to the customer base, not to the circuits or
lines. (TRRO, 227).

Discussion

The Commission concludes that a CLEC may not use facilities that have already been
provided to serve existing customers who move to a new location and that the transition period
does not apply to moving, adding or changing orders. To do so would require a new order, and
the District Court has interpreted the TRRO not to allow such action. The Commission is bound
by the District Court’s interpretation.

Issue 10 — Transition of Delisted Network Elements To Which No Specified Transition
Period Applies — What rates, terms, and conditions should govern the transition of existing
network elements that BellSouth is no longer obligated to provide as Section 251 UNEs to
non-Section 251 network elements and other services and (a) what is the proper treatment
for such network elements at the end of the transition period; and (b) what is the
appropriate transition period, and what are the appropriate rates, terms and conditions
during such transition period, for unbundled high capacity loops, high capacity transport,
and dark fiber transport in and between wire centers that do not meet the FCC’s non-
impairment standards at this time, but that meet such standards in the future?
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Positions of the Parties

BellSouth

A.

BellSouth incorporates its arguments from Issue 2 into its position for rates, terms and
conditions for elements de-listed by the TRRO and which have a designated transition period.
(BellSouth Brief, p. 78). CLECs have had two years notice of the TRO decision that certain
elements no longer needed to be unbundled. Therefore, with the exception of entrance facilities,
BellSouth should be authorized to disconnect or convert such arrangements upon 30 days written
notice absent a CLEC order to disconnect or convert such arrangements. (BellSouth Brief, p.
78). -

CompSouth

A.

CompSouth incorporates into its position on Issue 10 its positions on both Issues 2 and 8.
(CompSouth Brief, pp. 63-64). The FCC did not provide a specific transition plan for every type
of UNE. Such UNEs are not covered by the transition plan covered in Issue 2. Id. at 64. For
example, DS1 “enterprise” unbundled switching and OCN loops and transport are UNEs that
BellSouth is no longer obligated to provide pursuant to Section 251(c)(3) of the Federal Act. Id.
BellSouth has proposed a 30 day period for the submission of orders to convert UNEs or
BellSouth may disconnect or convert.

CompSouth argues that although CLECs have known since the TRO that certain UNEs
were de-listed, no agreement has been reached as to how the transitions or conversions would be
completed. (CompSouth Brief, p. 64). The CLECs argue for at least a 60 day time period. Id. at
64-65.

B.

CompSouth incorporates its arguments on Issues 2, 4 and 5 into Issue 10(b). Id. at 65.
The FCC did not adopt a default transition process for UNEs that are found to meet the non-
impairment standard after March 11, 2005. Therefore, the parties have to agree on a transition
period. Id. The 90 day Subsequent Transition Period proposed by BellSouth is not adequate. Id.
In order to complete the work necessary to identify and create a spreadsheet to convert the de-
listed circuits to alternative circuits, CompSouth proposes a maximum of 12 months and
minimum of 180 days for the Subsequent transition period. Id.

C.
CompSouth argues that BellSouth should be obligated to provide written notice to the

CLECs’ point of contacts contained in the notice provision of the interconnection agreement.
Id.at 66-67. Merely posting the notice on the website is not acceptable. Id. at 67.

Discussion
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To the extent that resolution of this issue involves other issues in this proceeding, the
Commission adopts the conclusions it reached on those other issues. The Commission adopts a
30 day transition period for UNE-P and a 60 day transition period for everything else. While it is
true that CLECs have been on notice for two years, there has been no agreement on how the
parties would move forward. A 60-day period is reasonable going forward.

The Subsequent Transition Plan applies to wire centers that were impaired as of March
11, 2005, but which subsequently met the non-impairment standards. The Commission will
allow a 120 day Subsequent Transition Period. This is a compromise between the parties on this
issue. '

Finally, the Commission finds it prudent to obligate BellSouth to provide actual written
notice to the point of contact in the parties’ interconnection agreements. If a party does not have
a point of contact identified in the agreement, then posting constructive notice on the website
shall be deemed acceptable.

Issue 11 - UNEs That Are Not Converted — What rates, terms and conditions if any, should
apply to UNEs that are not converted on or before March 11, 2006, and what impact, if
any, should the conduct of the parties have upon the determination of the applicable rates,
terms, and conditions that apply in such circumstances?

Positions of the Parties

BellSouth

A. :
BellSouth argues that CLECs must transition their entire embedded base by March 10,
2006. (BellSouth Brief, p. 79). BellSouth needs CLECs to provide it with timely information in
order to accomplish this transition. BellSouth requests that CLECs be obligated to provide this
information by October 1, 2005 or as soon as possible. Id. If CLECs do not submit timely
orders, then BellSouth should be able to convert or disconnect the remaining embedded base
lines by March 10, 2006. Id.

B.

For high capacity loops, BellSouth is asking that the Commission direct CLECs to submit
spreadsheets by December 9, 2005 or as soon as possible to identify and designate transition
plans for their embedded base of these de-listed UNEs. Id.

CompSouth

A.

CompSouth argues that CLECs have a right to pay no more than the FCC’s transition
rates for Section 251 network elements subject to non-impairment findings. (CompSouth Brief,
p. 67). The process for transitioning should not result in CLECs being denied transition pricing
during the FCC’s transition period. Id.
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B. .

If a CLEC has not converted a circuit “de-listed” under Section 251 by the end of the
transition period, the Section 271 checklist element rate should apply because (1) all TRRO de-
listed UNEs must be provided by BellSouth pursuant to Section 271, and (2) Section 271 terms
and conditions will similar to those of the de-listed UNEs. Id.

C.

The ongoing disputes between the parties regarding the proper designation of wire
centers where the FCC has authorized non-impairment findings has complicated the transition.
CLEC:s should not be forced off Section 251 UNE arrangements where there is a dispute over the
wire center until the Commission decides this case. The Commission should reject BellSouth’s
contract proposals that would penalize CLECs for not following its tramsition schedule.
(CompSouth Brief, p. 69).

Discussion

This issue is resolved for the most part by other issues the Commission will address in
this docket. The Commission has already concluded that the CLECs have until March 10, 2006
to submit orders for the transition, subject to a true-up mechanism for conversions that are not
completed until after the March 11, 2006. For conversions that are completed prior to March 10,
2006, the Commission orders BellSouth to true-up the difference. The Commission decided to
set rates based on the just and reasonable standard in Section 271; therefore those shall be the
rates to which CLECs transition. For local switching, the Commission states that BellSouth shall
be able to charge CLECs the resale tariffed rate beginning March 11, 2006.

Finally, the Commission finds that BellSouth shall not take any action with regard to wire
centers in dispute until such dispute is resolved by the Commission.

Issue 13 — Performance Plan: -- Should network elements de-listed under section 251(c)(3)
be removed from the SQM/PMAP/SEEM?

Positions of the Parties

BellSouth

A.

Elements that are no longer required to be unbundled pursuant to Section 251(c)(3) .
should not be subject to a SQM/PMAP/SEEM plan. (BellSouth Brief, p. 81). The purpose of
the plan was to ensure nondiscriminatory access to elements as required by Section 251(c)(3),
after BellSouth gained permission to provide in-region interLATA service. Id. In de-listing a
UNE, the FCC found CLECs were able to purchase similar services from other providers. Id. It
is discriminatory to subject BellSouth to penalties and not these other providers. Id.

B.

BellSouth has entered into commercial agreements with more than 150 CLECs. Id.
These CLECs were willing to forgo the plan’s penalties for those included within the commercial
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agreement. Id. at 81-82. The Commission adopted the Hearing Officer’s recommendation to
approve a stipulation to remove certain DS0O wholesale platform circuits from the plan. Id. at 82.

CompSouth

A.

CompSouth argues that the plan should still apply to the extent such network elements
are still required pursuant to Section 271. (CompSouth Brief, p. 69). CompSouth argues that
BellSouth still must provide meaningful, non-discriminatory access to such network elements
pursuant to the Section 271 competitive checklist. Id. '

B.

BellSouth’s position is inconsistent with the position it took when it applied for Section
271 approval. BellSouth stated that the performance measurement plans were in place to ensure
compliance only with Section 271 obligations. Id. at 70.

C.
It would make no sense for performance measurements designed to ensure there is no
Section 271 backsliding to be limited to Section 251. Id.

Discussion

The issue is whether the performance plans were intended to enforce BellSouth’s Section
271 obligations beyond those tied to Section 251. The record of BellSouth’s Section 271
application indicates that the performance plans were intended to ensure Section 271
compliance. BellSouth’s position that the Section 271 compliance the parties were referencing
was intended only to cover the overlap between Section 271 and Section 251 is not reflected.

The performance plan was adopted as a condition of the approval of BellSouth’s Section
271 application. Therefore, regardless of BellSouth’s position that state commissions lack
jurisdiction under Section 271, BellSouth subjected itself to this degree of state commission
involvement in its Section 271 obligations as part of achieving Section 271 approval. The record
reflects that the purpose of the performance plan was to ensure that BellSouth continued to meet
its Section 271 obligations. (Tr. 112-19).2 In its Brief in Support of Application for Provision of
In-Region Inter-Lata Services, BellSouth quoted the FCC’s Kansas/Oklahoma Order on SBC’s
Section 271 application. Quoting the FCC, BellSouth stated that the performance plans
constitute probative evidence of continued Section 271 compliance. (Tr. 116-17, BellSouth
Brief in Support of Application, p. 5). BellSouth also stated in its brief that a performance plan
is designed to prevent against Section 271 backsliding, (Tr. 117, BellSouth Brief in Support of
Application, p. 5). In its Supplemental Brief filed with the FCC for 271 authority in Georgia,

2 The Commission took administrative notice of BellSouth’s Brief in Support of Application for
Provision of In-Region Inter-Lata Services in Louisiana and Georgia, BellSouth’s Supplemental
Brief filed with the FCC for 271 authority in Georgia, and the FCC order granting BellSouth
authority to sell long distance in Georgia. (Tr. 115-16).
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BellSouth argued that self-effectuating enforcement mechanisms provided assurance of
continued Section 271 compliance. (Tr. 117, Supplemental Brief, p. 7). In its order granting
BellSouth Section 271 authority in Georgia, the FCC stated that the performance plans were
designed to create a financial incentive for post-entry compliance with Section 271. (Tr. 117-18,
FCC’s Section 271 Order for Georgia, pp. 9, 13). There is no indication that this purpose was
limited to those Section 271 obligations that overlapped what was required by Section 251. The
reasonable conclusion is that it was the intent for the performance plan to apply even if
BellSouth’s Section 251 obligations were to change.

Issue 14 — Commingling - What is the scope of commingling allowed under the FCC’s rules
and orders and what language should be included in Interconnection Agreements to
implement commingling (including rates)?

Positions of the Parties

BellSouth

A.

BellSouth argues that CompSouth’s proposed language would improperly assert state
commission authority over Section 271 obligations and would resurrect UNE-P. (BellSouth
Brief, p. 37). Only the FCC has the authority to regulate the terms of Section 271 compliance;
therefore Section 271 services cannot be commingled with other UNEs. Id. at 38.

B.

BellSouth also argues that even if the Commission had Section 271 authority, it wouldn’t
matter because BellSouth is not obligated to commingle Section 251 services with Section 271
services. (BellSouth Brief, p. 38). The FCC only requires commingling of loops or loop
transport combinations with tariffed special access services — not with UNE-P. BellSouth relies
on the SOC'’s reference to commingling at 28 in which it only mentions tariffed services. Id.
BellSouth then cites to paragraph 579 of the TRO to support its position that the 7RO is
consistent with the SOC.

Paragraph 579 states, in relevant part, as follows:

By commingling, we mean the connecting, attaching, or otherwise linking
of a UNE, or a UNE combination, to one or more facilities or services that
a requesting carrier has obtained at wholesale from an incumbent LEC
pursuant to any method other than unbundling under section 251(c)(3) of
the Act, or combining of a UNE or UNE combination with one or more
such wholesale services.

While this paragraph on its own would indicate ILECs have the obligation to commingle Section
271 and Section 251 elements, the TRO Errata deleted the italicized language from paragraph
584 below:
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As a final matter, we require that incumbent LECs permit commingling of
UNEs and UNE combinations with other wholesale facilities and services,
including any network elements unbundled pursuant to section 271 and
any services offered for resale pursuant to section 251(c)(4) of the Act.

BellSouth argues that this deletion indicates that the commingling requirement does not pertain
to Section 271. (BellSouth Brief, p. 40).

At this same time, the FCC also deleted the following sentence from fn 1989 (1990 pre-
errata): “We also decline to apply our commingling rule, as set forth in Part VILA., above, to
services that must be offered pursuant to checklist items.” BeliSouth argues that the two
deletions read together make the TRO consistent with the SOC. (BellSouth Brief, p. 40). Had
the FCC intended to clear up any conflict, as the CLECs argue, then it only would have deleted
the footnote. Id.

C.

BellSouth next describes how wholesale services are repeatedly referred to as tariffed
access services. BellSouth points to the TRO’s references to wholesale services always being
followed by the parenthetical “(e.g., switched and special access services offered pursuant to
tariff).” (BellSouth Brief, p. 41). Along with the deletion of the language from 9584, BellSouth
says the FCC’s clear intent was not to require commingling for 271 unbundling obligations. Id.

D.

In the TRRO, when describing the conversion from wholesale services to UNEs and UNE
combinations, the FCC limited its discussion to the conversion of tariffed services to UNEs.
9229. BellSouth construes this paragraph as further evidence that the FCC is only referring to
tariffed services when it discusses commingling. (BellSouth Brief, p. 42). Any other
interpretation would undermine the decision in the TRRO to eliminate the unbundling of UNE-P.
Id.

E.
v BellSouth also cites to a number of other state commissions that it asserts have agreed
with its position on commingling. BellSouth states that both the New York Public Service
Commission and the Mississippi Federal District Court indicated an interpretation of the FCC’s
orders consistent with BellSouth’s position. (BellSouth Brief, p. 42). The North Carolina
Utilities Commission Panel concluded that the FCC did not intend for ILECs to commingle
Section 271 elements with 251 elements. (NCUC Docket No. P-772, Sub 8, Recommended
'Arbitration Order, p. 24).

v The Florida Public Service Commission was swayed that the removal of language from

584 indicates FCC intent not to require 271 commingling. FPSC Order No. PSC-05-0975-FOF-
TP at 19 (October 11, 2005). The Kansas Commission also found that commingling Section 271
elements was not a part of interconnection agreements. Kansas Order at 1 13-14.

BellSouth acknowledged that a number of other states reached a different conclusion,
among them Kentucky, Washington and Massachusetts. (BellSouth Brief, fn 81).
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CompSouth

CompSouth’s presentation of its position on commingling includes (A) a background
explanation on the origin and nature of commingling, (B) an analysis of the TRO, including the
errata and (C) a discussion of the impact of the issue on CLECs.

A.

The FCC authorized commingling in 2003. The TRO required that ILECs permit
commingling of UNEs and UNE combinations with other wholesale facilities and services. TRO
9584. The difference between commingling and combinations is that while combinations
involve both Section 251 elements, commingling involves 251 elements with any other
wholesale service.

B.
The legal basis for the FCC’s commingling rules is the nondiscrimination requirements
set forth in Section 202 of Federal Act.

Thus, we find that a restriction on commingling would constitute an
“unjust and unreasonable practice” under 201 of the Act, as well as an
“undue and unreasonable prejudice or advantage” under section 202 of the
Act. Furthermore, we agree that restricting commingling would be
inconsistent with the nondiscrimination requirement in section 251(c)(3).

(TRO, 9 581).

CompSouth addresses the impact of the errata that amended paragraph 584 of the TRO.
As stated in the discussion of BellSouth’s position, the errata removes the language “any
network elements pursuant to Section 2717 from a sentence that outlined an ILEC’s
commingling obligations. CompSouth pointed out that even after the phrase in question is
deleted from paragraph 584, BellSouth’s unbundling obligations are not limited to exclude
Section 271 elements. (CompSouth Brief, p. 75). Wholesale facilities and services include those
required by 271. Id. The FCC merely removed a redundant clause. Id. at 76.

In further support of its position, CompSouth states that the TRO Errata also removed the
last sentence of footnote 1990. In its entirety footnote 1990 reads as follows (with emphasis
added to the last sentence):

We decline to require BOCs, pursuant to section 271, to combine network
elements that no longer are required to be unbundled under section 251.
Unlike section 251(c)(3), items 4-6 and 10 of section 271’s competitive
checklist contain no mention of “combining” and, as noted above, do not
refer back to the combination requirement set forth in section 251(c)(3).
We also decline to apply our commingling rule, set forth in Part VILA.
above, to services that must be offered pursuant to these checklist items.
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CompSouth contends that the deletion of this sentence indicates that the FCC did not mean to
exclude Section 271 elements from commingling. (CompSouth Brief; p. 76).

In response to BellSouth’s argument that the FCC always refers to tariffed interstate
special access services, CompSouth emphasizes that the TRO always says “for example” before
identifying these services. Id. at 77. '

C.
CompSouth argues that the practical effect of restricting commingling would be dire for
CLECs. BellSouth’s proposed language would lead to potential disruption to customers. Id.

Discussion

Prior to determining whether the FCC has required BellSouth to commingle 251 and 271
elements, the Commission must decide whether the FCC intended state commissions to enforce
any such obligation. The TRO provides that restricting commingling would be inconsistent with
the nondiscrimination requirement in Section 251(c)(3). 9 581. State commissions enforce
Section 251(c)(3). The TRO also states that incumbent LECs shall not deny aceess to UNEs and
combinations of UNEs on the grounds that such facilities or services are connected, combined or
otherwise attached to wholesale services. State commissions have jurisdiction to consider the
unlawful denial of UNEs.

Regardless of any determination of state commission authority under Section 271, it
- appears that the FCC did intend for the states to require ILECs to permit commingling between
UNEs and wholesale services. The question then is whether the FCC intended to include Section
271 requirements within wholesale services. The TRO requires ILECs “to perform the functions
necessary to commingle a UNE or a UNE combination with one or more facilities or services
that a requesting carrier has obtained at wholesale from an incumbent LEC pursuant to a method
other than unbundling under section 251(c)(3) of the Act.” § 579. Section 271 elements
obtained at wholesale would fit within this description.

The ambiguity exists over whether the FCC intended for the wholesale facilities or
services in question to include Section 271 elements. In describing the types of services for
which commingling with Section 251 elements is required, the 7RO offers by way of example
“switched and special access services offered pursuant to tariff.” TRO q 579. This language
differs meaningfully from the FCC’s treatment of commingling in the Supplemental Order
Clarification (rel. June 2, 2000). In its SOC, the FCC modified the term “commingling” with the
following parenthetical “(i.e. combining loops or loop-transport combinations with tariffed
special access services).” SOC, § 28. In the TRO, issued three years later, the FCC eliminated
the restrictions it placed on commingling in the SOC, and apparently adjusted its definition of
commingling. Tariffed special access services went from being the only services at issue to an
example of the services that could be at issue in commingling. '

BellSouth maintains, however, that the clear intént of the FCC was not to include Section
271 elements within the commingling requirement. It cites as evidence of this intent the TRO
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Errata which deleted the phrase “including any network elements unbundled pursuant to section
271” from paragraph 584 of the TRO. CompSouth points out that even without this phrase, the
sentence, which requires commingling for wholesale facilities and services, would still apply to
Section 271 elements. CompSouth also states that BellSouth should not ignore the other step
that the FCC took in the TRO Errata, which was to delete a sentence from a footnote that
expressly declined to apply the commingling rule to Section 271 checklist items.

In sum, theé TRO included two statements that shed light on whether Section 271 elements
were to be included as part of commingling, and these two statements were directly contradictory
to each other. Deletion of either one of the statements would have eliminated any doubt from the
requirement. The FCC deleted both statements.

While the focus of the unbundling rules appears to be on special access services, the plain
language of the TRO would include Section 271 elements provided they were obtained at
wholesale. It is unlikely that this result was oversight by the FCC given that the two previously
discussed statements expressly mention Section 271, and then were both deleted. BellSouth did
not offer any plausible explanation for why the FCC would have deleted the sentence from
footnote 1990 that expressly excluded Section 271 elements from the commingling requirement
if that was precisely what the FCC wished to do. Granted, it would have been clearer had the
FCC not also deleted the phrase from paragraph 584 that specifically included Section 271
elements within the commingling requirement. However, while the specific inclusion was
deleted, the general inclusion remains. That is, the sentence as modified still applies the
commingling obligation to Section 271 elements obtained at wholesale. The TRO Errata
removed a redundancy in paragraph 584, but it does not alter the plain meaning of the sentence.
In contrast, the meaning of footnote 1990 does change as a result of the TRO Errata.

BellSouth also relies on paragraph 229 of the TRRO, which states in relevant part that the
FCC “determined in the Triennial Review Order that competitive LECs may convert tariffed
incumbent LEC services to UNEs and UNE combinations, provided that the competitive LECs
seeking to convert such services satisfies any applicable eligibility criteria.” (7RRO, § 229).
This language purports neither to modify the plain meaning of the TRO, nor to clarify that the
commingling obligation in the TRO applied exclusively to tariffed services. It cannot be
disputed that the 7RO requires ILECs to commingle Section 251 elements with other wholesale
facilities and services. It is also the case that while the FCC used special access services as an
example of a wholesale facility or service in the 7RO it did not exclude other wholesale facilities
or services. Finally, it is not disputed that Section 271 elements may be obtained at wholesale.
So in the TRO, Section 271 elements were included as part of the commingling obligation. Had
the FCC in the TRRO wished to exclude Section 271 elements from commingling or to clarify
that the TRO excluded Section 271 elements from the commingling obligation, then it is
reasonable to assum